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While several State legislatures are
regulate carbon dioxide (CO2), the
by the Kyoto Protocol, seven Attor
to sue U.S. EPA Administrator Chri
Clean Air Act, unless she agrees to
CO2.

- In two recent notices of intent
NJ, RI, and WA assert that Whi
regulate CO2.

In effect, the AGs claim the Cle
implement the Kyoto Protocol

Far from it being EPA’s duty to reg
do so. The plain language, structu
Clean Air Act demonstrate that Co
to EPA.

ction




e OnJuly 17, 2002, Thomas F. Reilly (MA \ \

(CA), Richard Blumenthal (CT), G. Steve
(MD), Philip T. McLaughlin (NH), David §
Sheldon Whitehouse (RI), and William S
threatening to balkanize U.S. energy me
nationwide controls on CO2. .ago.state.ma.us/press

On January 30, 2003, Thomas F. Reilly (

Steven Rowe (ME) filed a notice of inte

the CAA unless she agrees to begin the

quality standards (NAAQS) for CO2.

angenoi.pdf

On February 20, 2003, Thomas F. Reilly
Blumenthal (CT), G. Steven Rowe (ME),
and Christine O. Gregoire (WA) filed a n
Section 111 of the CAA unless she agree
performance standards (NSPS) for CO2

hitman letter.pdf



http://www.ago.state.ma.us/press_rel/climate.pdf
http://www.maine.gov/ag/pr/climatechangenoi.pdf
http://www.maine.gov/ag/pr/climatechangenoi.pdf
http://www.oag.ny.us/press/2003/feb/whitman_letter.pdf

® Nowhere in either notice do the AG

— Did Congress ever delegate to
When Congress enacted and an
EPA to set up a mandatory greg

e The delegation question is paramo
an administrative agency's power tc
is limited to the authority delegated
Georgetown Univ. Hosp., 488 U.S.
agency literally has no power to act

confers power upon it.” [Louisiana
U.S. 355,374 (1986)]

Art. 1, Sec. 1: “All legislative powe
a Congress of the United States...”




gulate CO2:
nt by its absence

e The AGs somehow miss the
(CAA) provides distinct gra
specific programs for specifi
EPA to administer a nationa
standards program, a hazar
a stratospheric ozone protec
control program, and so on.

Nowhere does it even hint a
protection program.

There is no subchapter, sect
global climate change. The t
“greenhouse effect” do not ¢



e If Congress intended for EPA tc

climate program, we would exg
dioxide” or “global warming” sc
regulatory provisions. They do
provision.

When Congress wants EPA to r

trouble naming names and co
list six “criteria” pollutants (ca
ozone, sulfur dioxide, particula
under the NAAQS program. Sec
substances to be controlled unc
(HAPs) program. Section 602 li
controlled under the stratosph

y absent: CO2 not
xgulatory provisions




0]

regulatory provisions of the CAA (
Supreme Court has held that, "Whe
language in one section of a statut
the same Act, it is generally presu

intentionally and purposely in the @

[General Motors Corp. v. U.S. 496

Carbon dioxide’s “disparate exclusio
provisions cries out for explanation.
or newly discovered compound, bu

amounts than all of the substances

have known about CO2’s potential t
since the 19t" century, and Congres
change since the late 1970s. It is di
Congress acted “intentionally and p
CO2 in the Act’s regulatory provisio




e rests
possibilities”
e Lacking even vague ste gL
point to, the AGs build \
“definitional possibilitie ke
context—a notoriously

congressional intent. [
Williamson, p. 133]

e "Ambiguity is a creatur
possibilities but of stat
v. Gardner, 513 U.S. 1




CAA Section 302(g) defines *
substance which is emitted i
ambient air.” CO2 fits that d¢
identified as an “air pollutant

Sections 108 and 111 require

regulatory action if the Admi
“may reasonably be anticipat
and welfare.”

The Bush Administration’s Cl
projects adverse public healt
human-induced global warm
report.

Therefore, Administrator Wh
rulemaking for CO2.




al possibilities
air pollutant”

® The AGs’ argument may seem like
reality, it is mere wordplay, a soph
construction into a game of “gotchz

The CAA classifies CO2 as an “air p
sense of a “substance emitted into
of regulatory authority can be infe
an abstract definition of “air pollute
oxygen and water vapor.

Indeed, the very text cited by the /
EPA not to infer such authority. 10
subsection shall be construed to a
person of air pollution control requ
can authorize the imposition of co
reference therein to CO2 as an “ai



As to the phrase “endanger public
much. It applies equally well to ma

and may not—regulate under Secti

Section 108 provides authority for

quality standards (NAAQS), which

concentrations for certain pollutant
for EPA to set new source performe
determine allowable emission rates
stationary sources.

EPA regulates 53 ozone-depleting ¢
hazardous air pollutants under Sec
emitted into the ambient air, and a
health and welfare. By the AGs’ “d¢
dispense with Title VI and Section

111—a ridiculous proposition plainl

ilities—"health &
(CFCs)




of context

©® To interpret a statute, one must reg
in their “statutory context” [EDA V.
AGs cite Section 103(g)’s reference
ignore the key contextual facts.

‘%
\\
(
\\

103(qg) is the only CAA provision to
regulatory provision (it directs the
regulatory strategies and technolog
As noted, it admonishes EPA not tc
“requirements.”

The AGs say nothing at all about Se
reference to “global warming.” 602(
provision (it directs the Administra

“global warming potential” of ozone
concludes with a caveat: “The prece
warming potential] shall not be co

additional regulation under [the CA/



e So there you have it.
“carbon dioxide” and ®

so only in the context

provisions, and each ti

infer authority for “con
“additional regulation.’

context



for CO2?

® The AGs of Connecticut, Massc
that EPA must begin the proce
air quality standards for CO2.
with its state-by-state implem
county attainment and non-at

pollutants that vary regionally
ambient concentrations.

® The NAAQS program has no re
as CO2, which is well mixed t
atmosphere.




Consider the possibilities. If EPA se
atmospheric levels, then the entire
even if U.S. hydrocarbon fuel cons
Conversely, if EPA set a NAAQS fo
entire country would be out of attai
factories, and cars were to shut do

current levels, the entire country
temporarily. As soon as global conc
country would be out of attainmen
percent.

Since even a multilateral regime like
projected increase in CO2 concentre
any state implementation plan coulc
primary [health] and secondary [we
standards will be achieved and ma
region of such State” (emphasis c
107(a).




When certain words in a statute le
futile,” or “plainly at variance with
whole,” the Supreme Court follow:s
“literal words” [United States v. A
534, 543 (1939)].

Attempting to fit CO2 into the NAA
an absurd exercise in futility and
policy of targeting place-specific a

Strong evidence that, when Cong
intend for EPA to regulate CO2.




slative History

® When the Senate passed its versio
1630), it declined to adopt a provis
CO2 emission-rate standards for a

House and Senate conferees subse
would have made made “global wa
regulating "manufactured” substan
established a new national goal: “t
possible emissions of other gases ¢
likely to affect adversely the global

In short, when Congress last amen
rejected regulatory climate protect
a leg to stand on. As the Supreme
of statutory construction are more
that Congress does not intend sub
that it has earlier discarded in favo
Cardozo-Fonseca, 480 U.S. 421, 44




] Again
e What about Section 111—does \

establish performance standarc
power plants? Not a chance. Ca
1970—Dbefore global warming

eye. At no point in the deliberat
Amendments did Congress eve
the NSPS program to global wa

In the 105th, 106th, and 107th C

introduced legislation to amend
performance standards for COZ
Each time the bill failed to attra
AGs would have us believe Cong
substance of Leahy’s three-time
phrase “laughed out of court”
inanities.



lative History

® Congress has debated climate cha
Congress has legislated in this are
branch to engage in research (US(
programs (EPAct 1604, 1605), anc

It has consistently rejected or dec

to regulate CO2. Examples:

® 1992 Energy Policy Act—Congress
require major CO2 emitters to pur
and Sen. Wirth’s language to requ
achieve "maximum...practicable” re

Neither House nor Senate has eve
“polutant” bill.

Congress has passed measures p
AGs espouse.

® Byrd-Hagel resolution

® Knollenberg funding restriction




® “Based on my review of this his
discussions, I would have diffic
Senate conferees, who rejectec
provisions ... contemplated reg
emissions or addressing global

Act.” - Rep. John Dingell (D-MI
(R-IN), October 5, 1999.

The UN Framework Convention
the most authoritative express
climate policy. “"That Conventio
executing, and the Congress hz:
legislation authorlzmg EPA or a
greenhouse gases.” — Rep. Din




't cut it, either

Has Whitman “determined” that CO2 \

health and welfare, as the AGs claim:
Climate Action Report 2002 (CAR) is

contributed to it. However, the CAR’s
summarize the Clinton Administratio
on the United States (CCIUS). The B
to litigation by CEI, Sen. James Inhof
that the CCIU climate scenarios ar
statements of the U.S. Government.

Both CAR and CCIUS rely on two non
the “hottest” and “wettest” out of so
officials. In addition, as Virginia State
discovered, and NOAA scientist Thom
underlying models (U.K. and Canadia
temperatures better than a table of rx
flunks Federal Data Quality Act stand
Any rulemaking based on it could be
capricious.




1 bad legal op|n|ons

e The AGs try to trap Whitman by i

taken.

- The EPA (as per the CAR) has
health and welfare.

EPA, under the Clinton-Gore /
regulate CO2. (The AGs’ lega

opinions put forward by Clinto
Jonathan Cannon and Gary G
administration. It is hardly su
adopted opinions that would a
style policies even though Kyc

Bad science and bad legal opinion
bad policy.



e All seven AGs are Democrat

e (Coal’s share of electricity:

— AGs’ States: Connecticut (12%),
Jersey (17%), New York (18%),

Many States get much or most of
AZ (46%), AR (55%), CO (81%)
(95%), 10 (84%), KA (72%), KY
(56%), MO (82%), MN (56%), N
(63%), ND (93%), OH (87%), OK
(95%), VA (52%), WV (98%),

e (CO2 regulation would make
industries dependent on 1t—




power grab

e It is not difficult to see what the AC
CO2 as a regulated pollutant. Inste
law-abiding and environmentally re
fossil fuel users) would become “pc
potentially in violation of the CAA
have primary responsibility for enft

prosecutorial domain would grow b

® The AGs’ notices of intent to sue ¢
Whitman. They put her in a cross f
opposes Kyoto, and the EPA caree
sought the power to regulate CO2.
challenge. The AGs have unwitting
refute their arguments and, by so ¢
litigation.




e July 17,2002 letter: “A recent Departr
the United States could address carbo
disruption of energy supply and at mo
planning.”

In the study cited, EIA analyzed the cc
the emission caps in Sen. Jeffords’s (I

CO2 cap would require power product
2008.

According to EIA, by 2020, Jeffords’s
prices 33%; (2) increase natural gas pr
producers’ cumulative costs; and (4) ¢
from coal. These costs are not “mode




Strategy...

e AGs’ July 17,2002 letter: “To fill
others are being forced to rely on t
The resulting state-by-state regula
lessen regulatory certainty and inc

addressing climate change, thereby
Administration’s current policy ill

Translation: If Bush does not adop
regulations, then states will adopt
regulations. In other words, 1f Bus
the AGs and their allies will mess




States can only go so far in adopting Kyotc
become prohibitive—and obviously so.

As expensive as a national program to imp
go it alone would be much more costly. Ste
lower marginal cost opportunities outside t
command-and-control style regulations rat
investment and jobs to other states with mc

A new study by the Heartland Institute esti
to reduce GHG emissions 7% below 1990
to state treasuries range from VT’s $245
costs range from VT’s $149 million to CA
exceed the projected budget deficits of six
deficits—New York, New Jersey, Ohio, M

If Bush stays the course (and Congress doe
federalism will penalize and discipline on {
economies.

ir bluff

Bush should
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