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Foreword 

The “liability explosion” would be much easier to address if it
were in fact, as the term implies, a sudden event with a specific
cause. But the expansion of legal liability beyond its traditional
common-law boundaries has been a gradual, evolutionary proc-
ess, with numerous interwoven causes. For example, until a cen-
tury ago tort cases were, for the most part, disputes between
citizens of the same political jurisdiction, decided by local judges
and juries. With the emergence of large corporations and the
growth of interstate commerce, tort cases increasingly pitted local
plaintiffs against out-of-state citizens or corporations with highly
diffused ownership—but were still decided by judges and juries
of the plaintiffs’ states or communities, whose tendency to dis-
pense justice with more attentive sympathy for neighbor-plaintiffs
than for foreigner-defendants was strong and systematic. Beneficial
economic developments produced an unfortunate byproduct: the
transformation of a system of dispute resolution into the uncon-
strained imposition of a tort tax. 

The progressive expansion of liability had many political, intel-
lectual, and even cultural causes in addition to economic ones.
Although many changes in legal doctrines and procedures were
reasonable adaptations to social change, by the end of the twenti-
eth century the system as a whole was producing many results
that were manifestly unjust, socially harmful, and economically
counterproductive. Still, the movement for legal reform was as
slow and complex as the phenomena it responded to. Not only
had freewheeling liability produced a politically powerful interest
group adamantly opposed to reform—the trial lawyers—but the
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liability system itself was highly decentralized, with many subtle
features and interdependent parts. Many proposals to improve it
by revising one or another legal rule foundered on the problem of
top-down regulation: Revising a single feature of a complex sys-
tem leads the other features to respond in kind, which may leave
matters even worse than they were before. Only in recent years, a
quarter-century after the liability explosion first attracted political
notice, have state and federal reforms begun to appear with seri-
ous evidence or prospects of yielding tangible improvements.

The problems of excessive legal liability have been a longstand-
ing concern of the American Enterprise Institute. In this mono-
graph series, AEI aims to inform the growing political debates with
original, intellectually rigorous research and scholarship by some 
of America’s leading students of law and economics. Series editor
Michael S. Greve, who is John G. Searle Scholar at AEI, is himself a
leading thinker and writer as well as an activist in liability-reform
circles. The studies presented here aim to be attuned to the
strengths as well as deficiencies of our civil liability system, and to
address the most serious issues in the policy debates. Some contri-
butions supply much-needed empirical data and analysis, while
others tackle the intricate institutional problems of the civil justice
system. Above all, the studies aim to contribute fresh ideas and
practical reform proposals that are commensurate to the depth and
gravity of the problem of unbounded liability.

CHRISTOPHER DEMUTH

President
American Enterprise Institute 

for Public Policy Research
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Introduction

Until very recently, American tort law operated on the ancient
maxim of “no harm, no foul.” Plaintiffs in search of damages or
other relief had to show that they suffered some tangible injury as
a consequence of the defendant’s conduct. That is no longer so. 

A 2003 state court verdict in a class-action suit styled Price v.
Philip Morris attracted much press attention on account of its
remarkable size—$10.1 billion.1 Much less noted was the fact that
the action presented no claim of past, present, or future smoking-
related injury. The class of plaintiffs consisted entirely of smokers
who complained about, and recovered damages for, the defendants’
allegedly deceptive advertising of “light” and “low-tar” cigarettes
(which were marketed in meticulous compliance with federal warn-
ing requirements). Personal injury claims were specifically preserved;
that is, members of the Price class, or for that matter any other con-
sumers of the products, may continue to sue over such harms. 

Price is the proverbial tip of the iceberg. Contemporary con-
sumer class actions often dispense with an injury requirement or,
more precisely, with a “reliance” element that connects the plaintiffs’
alleged losses to the defendants’ alleged misdeeds.2 In a raft of cases
involving computer software, pharmaceuticals, automobiles, insur-
ance policies, and other products, plaintiffs’ attorneys have
demanded, and sometimes obtained, billion-dollar verdicts over
alleged corporate misrepresentations even where the plaintiff class
consisted predominantly, and often exclusively, of individuals
whose harms were purely hypothetical. 

The idea of compensating unharmed individuals conflicts with
elementary intuitions about the nature and purposes of a legal
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system. Tort law, we ordinarily believe, should deter wrongful con-
duct and compensate harmed individuals. To be sure, “wrongs” and
“harms” are malleable concepts, and during the course of the twen-
tieth century, civil-liability and, especially, products-liability law
underwent a dramatic expansion. Tort law replaced contract law as
the basic source of liability. Traditional, liability-limiting tort doc-
trines (for example, consideration of a purchaser’s “contributory
negligence” in causing an accident) were weakened and, in the early
1960s, virtually abolished.3

Even so, it seems a quantum leap from expanded liability to the
infliction of liability where no harm has been done to the plaintiffs.
Surely, such “harm-less” lawsuits are aberrant horror stories from the
frontiers of our dysfunctional tort system. If that were so, the appro-
priate reform agenda would be to pursue “tort reform” with renewed
vigor. Unfortunately, however, class actions on behalf of unharmed
consumers are not simply an excess or aberration. They are quite
common, and they result from a confluence of potent political and
intellectual forces that are not easily stemmed or reversed. 

As a political, institutional matter, harm-less lawsuits rest in large
measure on statutory law—typically, general-purpose provisions
against consumer fraud, unfair business practices, and the like.
Obviously, those laws were enacted by legislatures, not courts. They
reflect an ambitious and hugely successful attempt to establish a
freestanding body of “consumer law,” separate and apart from the
common-law rules that traditionally governed relations between
the sellers and buyers of consumer goods. The obvious implication,
widely ignored by tort reformers, is that statutory law, as well as
judge-made liability rules, may need reform. Pulling at one string
or the other may only produce a tighter knot. Intellectually, harm-
less lawsuits rest not simply on antibusiness nostrums, but also on
an imposing body of law and economics scholarship. In some ver-
sions, that scholarship yields theorems that are congruent with an
ideological consumer law, and strikingly at odds with more tradi-
tional common-law ideas. 

The confluence of institutional and intellectual forces that has
produced harm-less lawsuits implies that a serious reform effort will
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have to be broader, and will be substantially more difficult, than any
conventional tort-reform agenda. This monograph seeks to make a
start. Its central point is that harm-less class actions, on top of exist-
ing protections for injured consumers, punish corporate defendants
twice for the same conduct. As Judge Frank Easterbrook of the
Seventh Circuit Court of Appeals has put it, “If tort law fully com-
pensates those who are physically injured, then any recoveries by
those whose products function properly means excess compensa-
tion.”4 In allowing both types of suits (without one foreclosing the
other), we have two liability regimes operating on top of one
another, over the same range of transactions. Such a dual regime is
bound to deter a wide range of productive activity, without serving
a sensible public purpose. 

The problem can be addressed by choosing one legal regime to the
exclusion of the other, or by coordinating the regimes so as to mini-
mize the conflicts and inefficiencies. Either course of action would
benefit from a better understanding of the origins and the nature of
the problem. Thus, the analysis begins by describing the origin of
harm-less class actions as part of an ideologically conceived “con-
sumer law” (part I), and then turns to the perplexing support for that
construct in parts of the law and economics literature (part II).
Readers with a low tolerance for theoretical discussions may wish to
turn directly to parts III–V, which discuss the practical difficulties of
harm-less class actions and the prospects for reform. 
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The Consumer Law of the Horse

Suppose (a well-worn but instructive hypothetical story runs) a
gentleman intent on entering the horse trade were to ask his lawyer
for advice on the legal landscape. Would a competent counsel per-
form a Westlaw search for every case with a mention of “horse”? Or
would he advise the entrepreneur of the basics of contracts and
torts, even at some risk of underinclusiveness (leaving out, say,
some obscure precedent involving carcass disposal in Iowa) and
overinclusiveness (such as bringing in liability precedents involving
automobiles)? Not even close. The horse trader’s transactions are
easily captured under the traditional doctrines of contracts and
torts, and they are comprehensible only in the broader context of
commercial law. The implied terms of contracts in the horse mar-
ket will differ from those in the markets for airplanes or avocados,
but the structural issues are the same. This explains why there is no
distinct “law of the horse.”5

The absurdity of equine law also explains why the call for 
some new, separate body of law typically rests on a claim that 
some transactions are wholly unlike those contemplated by the
common law. Antitrust law has become an established body of 
law because we believe that certain contracts—those in restraint 
of trade—should not only be unenforceable but affirmatively pro-
hibited. Other transitions to new legal arrangements break with
common-law notions for overtly ideological reasons. In the 1930s,
common-law doctrines governing relations between employers 
and employees were trumped by “labor law,” meaning the law of
labor unions and collective bargaining, on the theory that individ-
ual workers were powerless against corporate employers. Three



THE CONSUMER LAW OF THE HORSE    5

decades later, “employment law” was superimposed on preexisting
layers of employment-at-will and collective bargaining rights—this
time to empower minority workers against racist employers and
unions. Those bodies of law cover the same transactions; they dif-
fer chiefly with respect to the underlying presumptions.6

In the same fashion, “consumer law”—unknown before the
1970s—does not cover a single transaction that is not also covered
by traditional common-law doctrines. Handbooks and treatises
often define consumer law in contradistinction to commercial
law—that is, the law governing transactions among merchants.7

The common law, of course, made no such distinction; it rested on
a robust, across-the-board presumption in favor of freedom of con-
tract. Even the Uniform Commercial Code treats, with rare excep-
tions, consumer transactions under the same rules that apply to
comparable business transactions. 

Consumer-law advocates, however, insist that the assump-
tions that underpin freedom of contract do not obtain in the con-
text of consumer transactions. In often colorful language, consumer
lawyers paint a picture of ignorant, impulsive consumers who
stumble helplessly through a world of corporate monopolies.8

In soberer moments, they identify the characteristics that suppos-
edly distinguish consumer markets: asymmetric information
between producers and consumers (or wholesale consumer igno-
rance); unequal bargaining power; irrational consumer preferences.
Consumer law attempts to redress these problems by imposing
affirmative disclosure obligations; through outright prohibitions
on abusive, extortionate, or unconscionable contract terms and
sales practices; or through mandatory cooling-off or revocation
periods. 

Changed presumptions produce changed legal rules. Where
tort law required an actual injury as an essential element of a
cause of action, consumer law dispenses with that and related
requirements. Where the common law matched the seller’s duty
to steer clear of fraud and misrepresentation with the contractual
principle of “buyer beware,” consumer law imposes a unilateral
duty of disclosure on the seller.
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Upon inspection, these rationalizations prove too much or 
too little to define a discrete field of “consumer law.” Information
is asymmetric in business as well as consumer transactions (the
seller often knows more than the buyer); still, for good reasons,
the general rule remains “buyer beware.” Bargaining power is
often unequal in the business sector, but within the general
framework of protections against fraud and monopoly, we let 
parties deal, or not deal, as they wish. (We do not enact statutes
to protect Wal-Mart’s suppliers, for instance.) Modern behavioral
economists have advanced considerably beyond the often crude
and occasionally crackpot theories that informed the expansion of
liability and the creation of consumer law four decades ago.9 Still,
evidence of pervasive irrationality is far too conjectural to warrant
careless paternalism. At most, it may justify circumspect inter-
ventions that protect the irrational from costly mistakes without,
in the process, inflicting excessive costs on the rational.10 There
is, then, no set of criteria or principles that reliably delineates a
discrete consumer law. 

The attempt to conjure up such a body of law partook of a
broader, explicitly ideological reform movement. Beginning in the
1960s, policy advocates and legal scholars argued that common-
law forms and formalities were an impediment to social reform,
to the effective management of public problems, and to the aspi-
rations and interests of deserving political constituencies. At its
zenith, this critique became distilled in an ambitious effort to
develop a full-blown theory of “public law,” in contradistinction
to “private” or common law.11 The venue for the most serious and
thoroughgoing version of this argument was environmental law,
whose champions claimed that environmental complexities ren-
dered common-law distinctions between “mine” and “thine” a
menace to an imperiled planet. In an interconnected world,
human activities become per se externalities; when an endangered
woodpecker decides to build its nest where you want to build
your house, the bird wins, and you lose.12 The ambition of envi-
ronmental law to manage entire ecosystems in accordance with a
coherent political scheme implies a full-scale repudiation of the
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common law and its theoretical foundations, including notions of
property, harm, or individual injury. 

Consumer-law advocates initially rested their case on a more
modest critique of the common law and of a market economy.
Affirmative-disclosure obligations, they argued, would make for
more informed consumers and hence better customers. They would
not stifle but rather improve competition. Unlike environmental law,
then, consumer law remained at least superficially tied to the reali-
ties of production and markets. (In fact, federal and state prohibi-
tions against unfair trade practices, beginning with the Federal Trade
Commission Act in 1915, were originally intended to protect com-
petitors, not consumers.) Instead of attacking the common law at its
roots, advocates could plausibly rest their case on the enforcement
problems and transaction costs of common-law litigation. 

The argument (as we shall see, an important point of contact and
congruence between consumer law and law and economics schol-
arship) is that victims of wrongful conduct are often precluded from
asserting their claims, especially when—as is often the case in con-
sumer transactions—those claims are small, or the costs of proving
them are high. (For example, fraud cases require proof of the defen-
dant’s knowing and intentional misrepresentation.) The costs of
detecting and proving unlawful conduct may further exacerbate 
a tendency toward underenforcement and underdeterrence. That 
is especially so when even the full enforcement of the available
remedies—such as damages under the out-of-pocket rule, which
limits the plaintiff’s monetary recovery to his actual losses—leaves
a lawbreaking defendant no worse off (net of the costs of defending
the claims) than his law-abiding competitor.

This emphasis on the deficiencies of common-law adjudication
suggests plausible remedies short of establishing an independent
body of consumer law. An obvious choice is to entrust public
agencies with the definition and enforcement of injunctions
against unfair or fraudulent business practices without having to
prove the common-law elements, such as the defendant’s intent to
deceive. Another strategy is to jack up the rewards for private
enforcers. (Antitrust law, for example, offers treble damages to
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prevailing plaintiffs.) A third strategy is the bundling of small con-
sumer claims in class actions. While all three strategies predate
the invention of modern consumer law by a half-century, their use
increased enormously during the 1970s, when Congress and state
legislatures enacted a raft of consumer-protection statutes. Statu-
tory damages provisions and jury awards proliferated. And, in the
wake of the 1966 class-action reforms, federal and state courts
created a novel and remarkably permissive regime for the prose-
cution and adjudication of mass claims.

That accommodation of perceived consumer needs, though,
failed to create an equilibrium where consumer law could come
to rest. It is exceedingly difficult to tailor private rewards to deter-
rence objectives; in any event, their effectiveness still depends 
on entrepreneurial trial lawyers and on the availability of a suffi-
ciently large plaintiff class. Government consumer-protection agen-
cies, even when run by consumer advocates, still operate under
budgetary constraints and countervailing political pressures. 
Modern class actions are fraught with problems, from exorbitant
transaction costs to the possibility of “sweetheart” settlements that
dilute the deterrent value of such actions. (When hit with a mass
of identical class actions, corporate defendants often attempt to
hold a “reverse auction” among plaintiffs’ lawyers and to strike a
preclusive settlement with the attorney who will sell the class
claims for the least amount of money.)13

Besides, consumer law itself creates an upward demand spiral.
Confronted with a prohibition against competition on some margin
(for example, interest rates on consumer loans or mortgages), sell-
ers will compete on some other, less transparent margin, thus cre-
ating demands for additional interventions.14 So: Should one go
farther? On consumerist premises, of course one should. If more
laws and affirmative obligations, bigger government agencies and
enforcement budgets, and better incentives for injured consumers
don’t do the job, the natural move is to mimic environmental law
after all: Divorce the definition of torts from individual harm, legal
claims from their common-law owners, and legal theories from 
production values. 



THE CONSUMER LAW OF THE HORSE    9

Environmental law starts with transcendental public values
(“species protection”) and then mobilizes private-law forms to
vindicate the values, as when an endangered bird wings its way
into a federal courtroom, accompanied by a trustworthy guardian
from the Sierra Club Legal Defense Fund. Consumer law, perhaps
because it must start with actual people rather than transcenden-
tal concerns, reached its destination from the opposite direction.
It gradually slipped its harm-based moorings and finally arrived
at what a leading advocate of mass tort actions (David Rosenberg)
has called a “public-law” version of torts.15 Its point is to achieve
tort law’s public purpose, which is to promote consumer interests
through the optimal deterrence of corporate misconduct. On that
theory, liability need not be predicated on a connection between
a defendant’s misconduct and the plaintiff’s harm. We should in
all events be grateful that someone, injured or not, comes forward
to deter misconduct. 
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II

Efficient Consumer Class Actions? 

The ideological movement that produced harm-less class actions has
received potent support from leading law and economics scholars—
who are devoted to economic efficiency rather than consumerism
per se, much less transcendentalism, and who are widely suspected
of corporate sympathies. Although law and economics paradigms
hardly compel an endorsement of every facet of consumer law
(including harm-less class actions), the basic presumptions are
largely congruent. Most important, both camps share an aversion to
contracts, as opposed to torts. Consumer advocates wear that dis-
dain on their shirtsleeves; their entire movement rests on the notion
that consumer contracts are a means of exploitation. Many econo-
mists seriously doubt that premise, and some leading scholars have
made a powerful case for contracts, rather than torts, as an efficient
means of handling many liability problems.16 In other versions,
however, law and economics scholarship improbably converges on
Naderite nostrums.

A prime example is Making Tort Law, by Charles Fried and David
Rosenberg, a sophisticated but readily understandable economic
approach to tort law.17 Consistent with the great body of law and eco-
nomics scholarship, Fried and Rosenberg argue that an efficient lia-
bility system should focus on creating optimal incentives to deter
harmful conduct, rather than compensating accident victims after the
fact. The deterrence function of tort law is often (though somewhat
misleadingly) called the “insurance function,” because the efficient
deterrence level is a function of the costs and the likelihood of an
accident—in other words, the level of insurance that rational, risk-
averse, fully informed consumers would purchase.18 In addition, tort
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law serves to compensate the victims of wrongful conduct. But that
purpose is secondary to deterrence, because compensation can be
achieved more readily and far more cheaply through insurance.19

Fried and Rosenberg inveigh against commingling questions of
compensation and deterrence, arguing that a failure to separate
them will produce poor results. For example, the appropriate
amount of compensation for individual plaintiffs will often depend
on such factors as a class member’s degree of fault or negligence in
contributing to an accident or on the availability of third-party
insurance. But those considerations, Fried and Rosenberg argue
(not altogether convincingly), have nothing to do with the optimal
deterrence award.20 Judges should first calculate what the defen-
dant should pay and only then, and separately, determine what
individual class members should receive from the common pool.21

At the limit, this model pushes toward mandatory class actions—
that is, plaintiff classes that contain every conceivable claimant,
without providing an opportunity to opt out of the class.22 That is
so because an injured party’s opt-out is very likely an opportunistic
attempt to collect more, by way of damages, than the amount for
which a rational, risk-averse individual would have insured prior to
the accident. For analogous reasons, the model implies an endorse-
ment of harm-less lawsuits. The useful function performed by plain-
tiffs (or for that matter by entrepreneurial lawyers) is to bring a
matter before a court for the determination of an appropriate deter-
rence award. For that purpose, it is irrelevant whether the class
includes or even consists entirely of unharmed plaintiffs. The harms,
to repeat, have to do not with deterrence but with compensation.
Courts should address the deterrence question first. There will be
time enough to weed out unharmed claimants at a later stage.

Fried and Rosenberg call their model “ex ante” because its basic
rules derive from a calculation of what sensible members of society
would desire before knowing that they have been or will be harmed—
rather than after the fact, when they will tend to exaggerate their 
losses and falsely proclaim ignorance about the risks of the purchased
product. This perspective makes eminent sense. It is the starting
point of modern social theory from James Buchanan to John Rawls.23
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On a more practical note, it is the reason for insurance markets,
which provide individuals with the opportunity to hedge their bets—
to maximize their utility, as economists say more precisely—among
various possible states of the world, before knowing which of those
states will, in fact, occur. The same perspective makes perfect sense
in thinking about liability rules, which is why it is common ground
in modern tort scholarship.

In some versions, that scholarship has yielded supposedly efficient
rules that differ dramatically from more traditional common-law
ones. The “decoupling” of compensation from deterrence in the Fried
and Rosenberg model, as well as the insistence on mandatory class
actions and the notion of unharmed plaintiffs, are examples. That cir-
cumstance, plus the characterization of the model as ex ante, suggests
that the common-law rules of old somehow rested on a different per-
spective. But that is not so. Contracts, one of the most basic building
blocks of the common law, are the quintessential tool of managing
risks and assigning liability ex ante. In real life, insurance contracts
and consumer warranties, among other products, serve this function.
In theory, contract law (as well as tort law) attempts to supply legal
rules that the parties would have chosen ex ante in a world without
transaction costs.24 Private agreements provide the baseline for figur-
ing out how to deal with unallocated losses, not the other way
around. Put differently, a theory that attempts to mimic in tort law the
rules and arrangements that fully informed, risk-averse consumers
would have chosen ex ante is derivative of contracts. Making Tort Law
avowedly is such an ex ante analysis. And yet, it contains not one
word (except by way of disparagement) about contracts. 

The point of that striking and fateful departure is captured in
Rosenberg’s characterization, quoted earlier, of his perspective 
as a “public-law” theory of torts, as distinct from a traditional “pri-
vate,” or common-law, version. This change in perspective entails
two crucial differences. First, the common law viewed torts as part
of a private ordering among autonomous individuals. Second, it
comprehended torts—not always systematically, but certainly as a
matter of basic intuition—in the context of a larger web of private
arrangements. The public-law perspective, in contrast, views torts
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as a public regulatory system, and it tends to isolate that system
from its social and legal context. 

Private and Public

The essentially “private” perspective of the common law is reflected
in the insistence that legal entitlements must belong exclusively to
their real-world owners—in contract, to the parties who signed the
instrument; in torts, to the parties who were injured (and, in an ear-
lier age, the narrower class of individuals who were in “privity” with
the producer of a defective product).25 This is why individuals gen-
erally may not sell their tort claims to third parties and why, con-
versely, they cannot be made party to a suit without their consent.
Public-law theory, in contrast, conceptualizes tort law from the per-
spective of its public function, which is to maximize social welfare
by means of efficient legal rules. From that vantage, there is no a pri-
ori reason why legal claims should belong exclusively to their legal
owners. We award compensation to individual plaintiffs (rather than
having deterrence-inducing payments made to the government)
because compensation provides incentives for suit, not because the
claims are somehow owned by the plaintiffs. The question of who
can sue whom for what is not a matter of indifference, since it is
important—and devilishly difficult—to get the enforcement incen-
tives right. Contrary to common-law intuitions, however, there is
nothing inherently bizarre about assigning those rights to someone
other than, or in addition to, harmed parties.

Context

The private, common-law perspective puts tort liability in a broader
context, both with respect to its function and its consequences.
Functionally, tort liability is only one of several private and ex ante
arrangements to deter harmful conduct. First in line is the compet-
itive discipline of private markets. In the ordinary course of busi-
ness, killing one’s customers is not a profit-maximizing strategy,
both because the dead are lousy repeat customers and because
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reputational losses may ruin the business as a going concern. A sec-
ond line of defense is contracts. 

It is only after these defenses have broken down that tort law
operates as a deterrent, as a kind of backstop to market pressures
and contracts. With respect to consequences, the imposition of
common-law liability is predicated on its fit with the larger web
of private orderings and its effects on the next set of transactions.
The clearest example is the ancient doctrine of damnum absque
injuria—that is, a harm that is nonetheless not compensable. In
an individual case, it may seem tempting and perhaps even “effi-
cient” to impose liability for the very real harms of economic com-
petition, such as closed factories or lost jobs. But that one-shot
transaction seems far less desirable from a broader and more
dynamic perspective; private orderings would collapse, and the
benefits of competition would be lost, if the winners had to com-
pensate the losers. For that reason, competitive harms are the
pristine example of damnum absque injuria.

The fact that the public-law perspective yields a doctrine, or 
at least a toleration, of injuria absque damno—a recognizable claim
without a harm—illustrates the radical shift in outlook. Of course,
law and economics scholars know very well that markets and 
contracts deter much harmful conduct. Due to basic theoretical
commitments, however, much of the literature severs tort law from
its context and assumes that it acts as the sole deterrent of wrongful
conduct.26

Many law and economics scholars understand tort law as a public
and, specifically, a judicial enterprise; regardless of what judges think
they are doing, the best understanding of the law flows from the
hypothesis that they act as if they were engaged in a collective enter-
prise of efficient resource allocation.27 If that is right, the broad move
from contract to tort over the past century must be approximately
efficient. But that supposition is not obviously correct. Proponents of
the efficiency view have suggested that such factors as the increased
complexity of industrial production or deep-seated psychological
biases and their exploitation by corporate producers render con-
sumers incapable of bargaining for efficient liability protections.28
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When such purported explanations prove unsatisfactory (as they
have), the usual theoretical move is a resort to unspecified transac-
tion costs. If the allocation of liability between producers and 
consumers has become a matter of tort rather than contract, the
argument runs, that must be so because the bargaining costs of con-
tractual agreements between buyer and seller are prohibitively high.
So crucial a theoretical assumption should be backed by robust
empirical evidence. It is not. In fact, there are good reasons to think
that contractual bargaining costs have gone down rather than up
(for example, through warranties and standardized consumer con-
tracts). And we have persuasive evidence that tort law, rather than
contract law, imposes very substantial transaction costs.29

Having made the move from contracts to torts, the theorists
argue over the efficiency characteristics of particular liability
rules—such as “strict liability” versus a “negligence” rule—and
attempt to derive optimal deterrence rules under certain well-
specified conditions. (Such “possibility theorems” often operate
with assumptions of zero transaction costs and zero judicial errors.)
The models often yield valuable insights. But if the account of the
basic social choice of tort law over contract law is mistaken, the
choice of this or that supposedly deterrence-optimizing tort 
doctrine is an argument over the last 2 percent of (in)efficiency. 
In any event, the theorems are not robust with respect to their
assumptions, so that even a slight change in the assumptions may
yield very different results. 

For example, the general proposition that tort law should gener-
ate optimal incentives ex ante yields no agreement on how that
might be done. As a first approximation, as noted, ex ante theory
looks to the losses that rational and risk-averse individuals would
have insured prior to the accident. The theory works reasonably well
for pecuniary losses, for which there is an actual insurance market
that tort law can mimic. It works much less smoothly, and hence
commands far less scholarly consensus, for nonpecuniary, pain-and-
suffering losses, such as the loss of an infant child—which is very
real, but not the type of loss against which people do insure.30 The
answers here hang on highly contestable assumptions. 
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Writing fifteen years ago, two prominent scholars noted that “a
decade of effort by economists to develop theories of tort law suc-
ceeded on its own scholarly terms, but economists all too often pro-
vided efficiency proofs for institutions that most lawyers now view as
inefficient.”31 Stripping tort law from its context has its uses for ana-
lytical purposes—provided it is accompanied by a recognition of just
how far the enterprise takes us from the real world. The extreme
assumption that tort law serves as an exclusive deterrent—crucial to
the entire enterprise—renders the models more elegant and manage-
able. But it ought to be accompanied by an acknowledgment that we
have strikingly little evidence that tort acts as a deterrent, let alone an
exclusive one. The authors of one of the rare empirical studies in 
the field concluded their findings (and an exhaustive literature sur-
vey) by observing that “the great disappointment that the deterrent
effect of tort is limited and uneven and or cannot be established by
existing studies suggests that considerable intellectual effort has been
expended on models that omit some crucial facts about the real
world, including high transaction costs and imperfect information. . . .
[T]heory can take us only so far.”32

Unless it is handled with care, one might add, theory may take
us far down a wrong and unintended path. Harm-less consumer
class actions provide a picture-book illustration. The most ardent
purveyors of a deterrence-first liability regime (such as Fried and
Rosenberg) hold out their model as an alternative to more tradi-
tional, harm-based legal doctrines—not as a supplement to those
doctrines. But before jumping from the model to policy prescrip-
tion, one would like to know a whole lot about how likely its ide-
alized conditions are to obtain in practice—and about the likely
results when those conditions do not obtain. 

And there is the rub. In real life, the old common-law doctrines
remain. They resonate with deeply held intuitions about mak-
ing people whole and letting them have their day in court, and
those intuitions are not easily displaced. The creation of a sup-
posedly efficient consumer-law scheme on top of the common law
entails a high risk that liability will be inflicted twice—once, to
make people whole, and then again, supposedly in the interest of
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optimal deterrence. Such double recoveries cannot be efficient.
Unfortunately, however, they are anything but a theoretical possi-
bility; they have become a common occurrence. 
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III

Consumer Classes in Action

A simple hypothetical case—based loosely on Shaw v. Toshiba, 
an actual case that eventually settled for a modest $2.1 billion—
illustrates the shape and logic of modern consumer class actions.33

Suppose a company sells a large number of identical computers 
at a price of $1,000, with a promise (implied or actual) that the
product will function flawlessly. Unfortunately, however, it turns
out that a series of complex operations, performed by and of use
to a very small number of consumers, causes the system to crash.
These “marginal” consumers suffer a genuine loss and, but for 
the manufacturer’s misrepresentation, would doubtlessly have
purchased a different product. What is the sensible assignment 
of rights?

The common-law rule, in a nutshell, is to deter negligent misrep-
resentation or simple mistakes by means of providing redress for
those persons, and only those persons, who have suffered an injury
and, moreover, justifiably relied on the manufacturer’s representa-
tions. In addition, the plaintiff must show that the representation was,
in fact, false and made with the intent of inducing the buyer to rely
on it. (Pleading and proof requirements for the historically disfavored
tort of fraud are still more demanding.) Plaintiffs who satisfy these
requirements may obtain redress under the out-of-pocket rule. Such
redress includes restitution for the full purchase price minus the
residual value of the product. It also includes the users’ opportunity
costs—that is, the foregone benefits of purchasing a competing, flaw-
less product. 

Most courts now also award so-called “benefit-of-the-bargain”
redress for the consumer’s disappointed expectations. Under this
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recovery rule (which was always available in breach-of-contract
but only later migrated into torts), courts do not attempt to
restore the plaintiff to the position he would have occupied had
the misrepresentation never been made; they attempt to put him
into the position he would have occupied had the false commu-
nication been true.34 The difference can be quite large.35 Under
either damages rule, however, recovery is limited to the marginal
consumers, who satisfy the requirement of detrimental reliance.
Inframarginal consumers, for whom the product worked as 
promised, receive zero compensation. After all, they have already
received the full benefit of their bargain—typically including a
sizable chunk of consumer surplus, which the buyers will get to
keep in any event.36 The fact that the product failed some other
purchasers is irrelevant.

The alternative is to run the problem through the public-law
model, starting with the question of what legal regime individuals
would choose ex ante—that is, prior to the purchase, let alone the
use, of this or that product. Economic theorists, as noted, argue for
a rule that creates adequate deterrence for the manufacturer to
make optimal investments in precautions. From this perspective,
common-law considerations of injury, inducement, and justifiable
reliance are arguably beside the point, and perhaps even harmful.
To be sure, if damages are set at the right level, litigation by tradi-
tional common-law plaintiffs—the marginal consumers—may pro-
duce a deterrence level that will generate optimal investments in
precautions. But why should we rely on those consumers and their
uncertain incentives to bring suit to extract the seller’s windfall? For
deterrence purposes, it makes more sense to round up the pur-
chasers all along the demand curve and to figure out the difference
between the purchase price and the price that they would have
paid, had the true characteristics of the product been known. To be
sure, the purchasers will differ greatly with respect to their individ-
ual injuries, their reliance on the manufacturer’s representation, and
other characteristics. But these questions have to do not with the
determination of optimal deterrence, but with the distribution of the
proceeds among plaintiffs. Courts should address those matters
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after, and separately from, the determination of the correct deter-
rence level.

As a matter of blackboard theory, it may seem to make little dif-
ference whether we exclude the inframarginal consumers—those
who do not satisfy detrimental reliance requirements—at the front
end or whether we let them tag along as members of a comprehen-
sive class and, at the end of the day, award them zero dollars from
the common pool. At least in practice, however, the models are not
equivalent. Consumer class actions (including some cases of con-
siderable notoriety) that conform to the public-law model push
toward an insidious conclusion—a wholesale evisceration of the
reliance requirement. A few examples illustrate the pattern:

• Williams v. Purdue Pharma Co. was a class action on behalf of
purchasers of OxyContin, a potent opioid. The plaintiffs—
some 30,000 purchasers—complained that Purdue conducted
a deceptive, misleading, and fraudulent advertising campaign,
which falsely stated that OxyContin would provide “smooth
and sustained pain relief” and, moreover, posed little risk of
addiction when used as prescribed. The class plaintiffs did not
claim that the product failed to work as advertised for them 
or that they became addicted. Instead, they argued that they
were deprived of the full benefit of their purchase bargain
because the product failed to work as advertised for some
other consumers. The district court dismissed the claim.37

Substantially identical class actions, however, remain pending
in several states.

• In Avery v. State Farm Mutual Insurance, an Illinois jury and
judge awarded $1.18 billion to a class of an estimated 4.5 mil-
lion State Farm customers in forty-eight states whose estimates
for auto accident repair costs were assessed by the company on
the basis of cheap and allegedly inferior “aftermarket parts”
(that is, replacement parts produced by someone other than the
original manufacturer).38 The plaintiffs did not allege that State
Farm’s policy—which many states encourage or even require 
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so as to control automobile insurance rates—caused them
physical injury or consequential pecuniary losses (for example,
lost resale value). Instead, they prevailed on the claim that after-
market parts are inherently inferior and therefore fail to satisfy
State Farm’s contractual obligations to restore vehicles to their
pre-loss condition. 

• In Price v. Philip Morris, another Illinois state court approved a
$10.1 billion verdict in favor of a class of Illinois purchasers
and consumers of Marlboro Lights and Cambridge Lights 
cigarettes. The action specifically excluded personal injury
claims. Instead, plaintiffs claimed that the advertisements of
the products as “lights” and “lowered tar and nicotine” were
deceptive, unfair, and calculated to create the false impression
that the products were safer or less harmful than regular 
cigarettes. Plaintiffs claimed to have overpaid in reliance on
these misrepresentations. They sought and obtained damages
for the difference between the purchase price and the value 
of the product they received. The trial judge credited a con-
sumer survey, conducted by a plaintiff’s expert, which esti-
mated the diminution in value at 92.3 percent and, on that
basis, arrived at “compensatory” class damages of $7.1 billion.
He then complemented the award with punitive damages and
attorneys’ fees.

• Benefit-of-the-bargain demands on behalf of unharmed par-
ties are not the exclusive province of “hellhole jurisdictions”
and rapacious trial lawyers. In March 2000 the FDA asked
Warner-Lambert (now owned by Pfizer) to remove the dia-
betes drug Rezulin from the market because it was responsible
for serious and sometimes fatal liver failures. It is uniformly
acknowledged that Rezulin, despite its dreadful side effects in
some patients, had significant therapeutic benefits for most,
and of course, the injured parties (or their estates) are entitled
to compensation. In Desiano v. Warner-Lambert Company,
though, a federal appeals court (Judge Calabresi writing for
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the court) ruled that health insurers may pursue, under 
New Jersey statutes and common law, claims to recoup the
cost of every Rezulin prescription filled and reimbursed
(minus the patients’ copayments) over a four-year period.39

Warner-Lambert, the theory runs, knowingly made false
statements about Rezulin’s safety, and the health-care organi-
zations would not have provided the drug or reimbursed their
insured customers but for those misrepresentations. On the
same theory, it would appear, the insured patients—for the
vast majority of whom, to repeat, the drug worked as desired
and without adverse effects—would be entitled to recoup
their copayments. The plaintiff-companies’ damage demand
runs to $1.4 billion.

Common-law notions of detrimental reliance and inducement
obviously play a distinctly subordinate role in these cases. Other-
wise, it is hard to see how a court could possibly certify, and con-
template compensation for, inchoate classes of consumers who vary
greatly in their degree of reliance and injury (if any).40

For what little it is worth, the members of the plaintiff classes
described above at least purchased OxyContin, insurance policies,
and Marlboro Lights, and they did complain about the characteris-
tics of those products and the sellers’ representations. But if we are
worried chiefly about deterrence, those limitations, too, may be
superfluous. Perhaps anybody—including mere bystanders, mal-
contents, or, for that matter, insurance companies operating at 
several removes from the allegedly fraudulent transactions—should
be permitted to sue and recover damages. 

Modern “entrepreneurial” class actions fit this description in all
but form: They are instigated and controlled entirely by plaintiffs’
lawyers. And at least some courts have explicitly dispensed with
the notion that a consumer-plaintiff must have purchased the
product in question. For example, the court in Shaw v. Toshiba
approved a class including potential purchasers, on the grounds
that “it is not necessary for someone to actually own a defective
computer in order to experience continuing, adverse effects from
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it.” It was of no consequence “whether Plaintiffs currently own
one of Defendants’ computers, are thinking about buying one of
Toshiba’s computers, or are commuting to work over a bridge
with design specifications tainted by allegedly faulty [diskette
controllers].”41 From a consumer-law perspective, this seemingly
bizarre position is quite plausible. 

Statutory law has moved in the same direction. Most prominently,
California’s Unfair Competition Law (UCL)—commonly known as
“Section 17200,” its number in the California Business and
Professional Code—prohibits “any unlawful, unfair or fraudulent
business act or practice and unfair, deceptive, untrue or misleading
advertising.” “Unlawful” acts are those that are unlawful under any
statute; hence, the UCL sweeps across the entire California Code
(including the criminal code).42 Moreover, compliance with the law
is not necessarily a defense, since business practices that are not
“unlawful” may still be “unfair.”43

The breathtaking breadth of the UCL was matched until very
recently by the liberality of its enforcement provisions. In Novem-
ber 2004, the California voters approved “Proposition 64,” a meas-
ure that limits the private enforcement of the UCL to plaintiffs who
have sustained an actual injury. Previously, the act could be
enforced by state and local prosecutors and by literally any private
party acting “for the interests of itself, its members or the general
public.” Anybody could sue anyone else; the only standing require-
ment was that the plaintiff could effectively represent the broader
group’s interests. With respect to fraudulent business practices, for
example, it was unnecessary to show deception, reasonable
reliance, or damages to anybody, let alone the plaintiff.44 Private
enforcement could proceed even where the predicate statute mani-
festly contemplated no such thing.45

In its pre-2004 version, Section 17200 contained none of the
ordinary procedural and due-process safeguards of federal class
actions, such as notification of absent class members and an
opportunity to opt out of a class. Consistent with  the logic of the
deterrence perspective—which, as suggested earlier, treats the
due process–based protections of formal class actions, especially
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their opt-out provisions, as an invitation to opportunism—
Section 17200 actions on behalf of the public could proceed with-
out conforming to federal or state class-action requirements. And
while private litigants could not sue for damages under Section
17200, they could obtain injunctive relief, including restitution
and disgorgement under equitable principles. The California
courts created multiple vehicles to facilitate generous monetary
relief. In short, prior to the enactment of Proposition 64, “[t]he
only apparent limitation upon the practical reach of the UCL
[was] the imagination of man (and woman).”46

The best-known UCL plaintiff was Marc Kasky, a self-proclaimed
activist who sued Nike over the company’s allegedly false state-
ments concerning its corporate practices in third-world countries.
Mr. Kasky did not rely on those statements, and certainly not to 
his detriment. There was no evidence that he had ever purchased 
a Nike product, and, in any event, the company’s communica-
tions concerned its employment practices, not the attributes of 
its sneakers. Nonetheless, and despite Nike’s vociferous First
Amendment objections, the California Supreme Court permitted
the case to go to trial. After an unsuccessful petition to the United
States Supreme Court, the case settled for a $1.5 million payment
to a corporate watchdog group and Nike’s promises to mend its
ways, employment- and speech-wise.47

One can think of Kasky v. Nike as the ultimate consumer class
action. Alternatively, one can think of the case as a kind of con-
sumerist public-law action for the production of a more “republi-
can” globalization discourse, which ought to proceed regardless of
what millions of real-world citizens and consumers may actually
want to hear or say.48 At this point of perfect convergence between
private and public law, consumer law has reached its culmination.
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IV

The Harms of Harm-Less Lawsuits

It is true that common-law adjudication may present serious deter-
rence and transaction-cost problems. It may even be true, as con-
sumer advocates insist, that those problems are particularly
pronounced in the context of consumer transactions. The divestiture
of legal claims from their common-law owners, however, begets
other, potentially far more vexing difficulties. Those difficulties are
easily summarized: While the public law, deterrence-first model
aims to preclude opportunistic compensation claims, it may in prac-
tice greatly increase the risk that such claims will be made and be
compensated. The likely result is massive overdeterrence. 

Due Process

The purpose of tort litigation, according to public-law theory, is 
to get the deterrence level right. That purpose would be defeated 
if plaintiffs could sue repeatedly over the same violations. In 
other words, a deterrence-based regime requires ancillary rules—
“preclusion” rules, in legal parlance—that bar multiple or repeat
lawsuits. What, then, are those rules? 

Mandatory class actions, coupled with a wholesale preclusion
of future lawsuits over the same conduct, hold some attraction;
they promise to rope all possible claimants into a once-and-for-all
determination of the optimal deterrence award. But that regime
raises numerous practical problems—prominent among them,
the specter that corporate defendants will cut themselves cheap,
collusive settlements with a plaintiffs’ lawyer of their choice. The
problem appears in sharper relief outside the context of formal



26 HARM-LESS LAWSUITS?

class actions and their protections for absent class members.
Under California’s old UCL, as noted, verdicts obtained by private
litigants on behalf of the public had no preclusive effect (barring
a judgment in a parallel class action). Any such effect would 
render a statute facially unconstitutional, since it would create a
roving commission to dispose of the rights of absent, unnotified
parties. But now, the due-process problem appears at the other
end: the lack of preclusion raises the very real threat of multiple
prosecutions and verdicts over the same violations, by the same
parties. The dilemma, which even the California courts have rec-
ognized, has no obvious solution.49

Excess Payments

Under a “deterrence-first” tort scheme, damage awards will often
exceed the plaintiff class’s economic losses.50 First, the “right” level
of deterrence will have to account, by means of some multiplier, for
the risk that consumers might not detect the offense or sue over it.
Second, the distribution of damage awards that have been set at an
efficient level will take account of common-law defenses (such as a
particular plaintiff’s contributory negligence or lack of reliance) that
will tend to reduce individual plaintiffs’ damages. Thus, after the
court has provided full insurance compensation for the consumer
class, some funds will remain. Where should they go? 

Defenders of a deterrence-first regime suggest that judges
should dedicate the difference to some “public use.”51 That cheer-
ful appellation falsely suggests that the “public use” is ipso facto
superior to the producer’s alternative private use—including, pre-
sumably, investments from retained earnings and the production
of future goods or services. (Consumer class-action awards are
typically paid not by some robber baron, but by productive enter-
prises with consumers, shareholders, workers, and a product line
with substantial consumer demand and benefits.) Put differently,
a transfer that may look efficient in a one-shot, static deterrence
model may prove quite inefficient from a broader, dynamic, and,
therefore, more realistic perspective. The problem is aggravated
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when the “excess” is handed over, as in practice it often is, to
legal-aid organizations with the stated objective of siphoning off
the next producer’s surplus.52

Errors

“Look,” public-law theorists argue, “no one seriously doubts that tort
law ought to optimize deterrence. That being so, we ought to choose
a model that promises to minimize opportunistic compensation
claims, transaction costs, and judicial error.” On those dimensions,
the argument continues, the deterrence-first model gets the nod.
Drumming potential claimants into a compulsory class is far cheaper
and easier than haggling over entitlements to damages at the pre-
liminary (class-certification) stage. Distribution of the proceeds over
a large, heterogeneous class will pose problems; but then, liability
awards are always a matter of statistics. Sophisticated survey and
sampling techniques will reduce the room for error, and eliminating
confusing questions of individual causation or reliance from the
deterrence calculations will generate judicial economies of scale.53

Practical considerations and empirical evidence, however, provide
no grounds for such comforting assurances. 

Putting compensation first, or commingling it with deterrence
questions, may indeed invite damage demands in excess of the
amounts for which the claimants would have insured ex ante. But
that danger is balanced by countervailing considerations. A focus on
compensation early in the proceedings implies an inquiry into
whether these particular claimants are entitled to it—in other words,
into questions of detriment, reliance, and the like. The public-law
notion that these considerations are a mere distraction from calcu-
lating the appropriate deterrence award is gravely mistaken. Pushing
questions of injury and reliance off into a later compensation stage
compels an abstract inquiry into what an enormously heterogeneous
class of claimants would have done under conditions of perfect infor-
mation. That inquiry, outside the context of particularized injuries
and questions of reliance, poses great risks of judicial error. It is by
definition ex post, and the claimants have every reason to lie. 
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All else being equal, “deterrence-first” expands not simply the
size of the plaintiff class but also, and more fatefully, its hetero-
geneity. That alone induces error. In the Avery litigation, the plain-
tiffs’ expert estimated consequential losses—principally, the cost of
replacing the installed aftermarket parts with the original manufac-
turers’ products—at anywhere between $658 million and $1.2 bil-
lion. On cross-examination, he conceded that his high-end estimate
might be off by, oh, $1 billion.54 Putting aside that rounding error,
the expert’s calculation treated the car-buff owner of a vintage
Corvette (who suffered a genuine loss because he and his potential
customers can tell a replacement fender from the real thing) on 
par with the owner of a run-of-the-mill vehicle with a previously
dented fender—who may well be better off because the “inferior”
replacement part is superior to the dented, pre-loss original, and
because he benefits (as a repeat customer) from State Farm’s general
aftermarket parts policy. 

Likewise, the class in Price includes everyone from hypothetical,
health-conscious nicotine addicts who believed they were consum-
ing a “safe” product to the merely image-conscious who are under
no such illusion and who smoke lights because they are socially
more acceptable than in-your-face, filterless Camels. By the Price
plaintiffs’ own lights (no pun intended), there is no such thing as a
“safe” cigarette. We are nonetheless asked to believe that one can
somehow estimate a demand curve that slopes from here to there. In
both Avery and Price, the courts made do with an expert’s wild guess
about the margin—and then effectively treated every claimant as a 
marginal purchaser. Putting aside the actual marginal customers (who
are bound to be few in Avery and nonexistent in Price), the claimants
are being treated, yet again and by means of a liability verdict, to 
the benefits of a bargain they have already received. 

The lack of direct evidence on the location of the margin or the
distribution of claimants along the demand curve would invite
this kind of shortcut even if no one had an interest in prompting
it. But, of course, plaintiffs have precisely that interest. The insur-
ers’ $1.4 billion claim in Desanio implies that the Rezulin demand,
but for the manufacturer’s misrepresentations, would have been
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nil. In light of Rezulin’s massive health benefits for the vast major-
ity of consumers, that contention seems preposterous. The survey
relied on in Price asked consumers what they would have paid
had they known the true nature of the product, and the answer
was 7.7 cents on the dollar. (The award is the aggregate difference
between that hypothetical price and an allegedly promised “safe”
cigarette.) In other words, the respondents all lied. 

Of course, courts need not credit such opportunistic aver-
ments. But the potential error here runs in only one direction. In
consumer class actions—which turn on claims of misrepresenta-
tion and the like, rather than bodily harm—the real danger is 
not so much that claimants will opportunistically exaggerate their
harms (which are often ascertainable). The principal risk is that
they will inflate the extent of their reliance. Ex post, all of us are
inclined to ascribe a lack of foresight, or the deliberate assump-
tion of a risk, or sheer stupidity, to a lack of information or to mis-
representation. Barring an examination of compensation claims at
the front end, the only tolerably safe test of such representations
is a counterfactual scenario showing what rational, risk-averse
consumers in fact do under conditions of full information. Such
scenarios are hard to come by, and not much sought after.55

To bring the crucial error to the point: To decouple deterrence
from compensation is to decouple it from reliance, causation, and
related doctrines that tie the plaintiffs’ losses to the defendants’
alleged misdeeds. If the earlier case examples do not show why
that is, in fact, an error, the much-publicized investigation and
prosecution of brokerage firms in the aftermath of the 2001 stock
market collapse should provide a further demonstration.

Prior to the crash, brokerage firms published research reports that
contained, along with much useful and otherwise unavailable infor-
mation on covered companies, transaction recommendations for the
stocks of those companies. As advertised, the recommendations
ranked from “buy” to “sell”; in practice, the firms never issued a rec-
ommendation lower than “hold.” Nobody batted an eye when the
market went up; when it tanked, investors lost their shirts and, pre-
dictably, claimed to have been injured by the brokers’ “misleading”
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buy/sell recommendations. Stipulate that the “misleading” charac-
terization is accurate: What is the appropriate deterrence award?
And would the estimate benefit from evidence of the extent to which
investors relied on the recommendations? 

Suppose (to take the limiting case) that, first, “hyping” was a gen-
eral and widely known industry practice and, second, that all of the
brokers’ customers knew how to separate the hype from the useful
information. In that world, early attention to common-law require-
ments of inducement and reliance would play an indispensable role
in determining the appropriate deterrence award—which might well 
be zero.56 Senior District Judge Pollack of the Southern District of
New York roundly dismissed a massive class action against Merrill
Lynch in a harshly worded opinion. That ruling flowed unmistakably
from the judge’s close, upfront scrutiny of the common-law elements
of the plaintiffs’ fraud claims, from reliance to loss causation.57 Run
the same case through a deterrence-first model, and the likely result
(and along with it the settlement incentives) will look very different.
The judge will first look to the existence of “misrepresentations,”
“conflicts of interest,” and the like. Having found such infractions (by
stipulation), the judge is highly unlikely to conclude that the appro-
priate deterrence award is zero—even if the investor-plaintiffs’ losses
were caused in their entirety by the market collapse, rather than the
brokers’ hype. Perhaps a deterrence award could include some
adjustment for lack of reliance (just as awards should include adjust-
ments for the likelihood of detection). Strictly speaking, however,
deterrence-first forbids that adjustment, since reliance (under that
model) has to do with compensation rather than deterrence. And
even if such an adjustment were made, it would suffer from the near-
impossibility, noted earlier, of estimating its proper magnitude in the
absence of concrete evidence.58

At the end of the day, the hoped-for separation of confounding
compensation questions from deterrence is a chimera. Postpone
compensation questions until the distribution stage, and the
process translates into claims on a common pool in whose distri-
bution the judge and the defendants—parties with a stake in con-
sidering those questions at an earlier stage—no longer have a
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serious interest. In practice, the distribution is often performed by
independent boards or experts (under general judicial supervision).
But that process suffers from an indelible dissonance.59 In one
sense, the “deterrence-first” model urges a serious consideration of
individual compensation; its whole point is to weed out oppor-
tunistic claims. In another sense, the model treats compensation
claims with utter indifference. If reliance, inducement, and the like
were truly important, someone would have paid attention at the
front end. If liability is imposed in deliberate abstraction from those
considerations, why should they play any role in the distribution?
Pick any distribution option in between—for example, by design-
ing distribution filters that more or less mimic, but do not require
affirmative proof of, individual reliance—and it turns out that
deterrence and compensation questions get commingled after all.
The soothing assurance that sophisticated statistics and surveys are
readily at hand misses the problem. At the tail end of deterrence-
first, we no longer have an idea of what it is that we are trying to
accomplish. 

Double Recoveries

Assume, in the fashion of common economic tort models, a world
without transaction costs and without judicial mistakes. And
assume that either a common-law regime or deterrence-first rules
could yield efficient results. It still does not follow that the con-
junction and simultaneous operation of those two regimes will
also operate efficiently. In real life, though, the regimes do work in
tandem. The net result is a regime of double recoveries.

To revert to the case examples, the Williams class consists of all
OxyContin purchasers for whom the product worked as intended
but who claim that it proved addictive, contrary to the company’s
representations, for some other consumers. Those others are
specifically excluded from the class and remain free to sue over
their alleged injuries regardless of the outcome of the pending
Williams-style lawsuits. The Avery plaintiffs sued on their 
contracts and under a state consumer-fraud statute. If inferior
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replacement parts caused consequential damages for some class
members (for example, by contributing to a second crash), those
individuals remain free to bring suit against the manufacturer,
installer, and, presumably, State Farm. The Price plaintiffs sued for
misrepresentation, not bodily injury; Marlboro Lights smokers in
Illinois remain free to bring product-liability lawsuits. Under
California’s pre-2004 Unfair Competition Law, as noted, verdicts
and settlements in cases brought on behalf of the public did not
preclude subsequent lawsuits against the same defendants, over
the same conduct, by parties who are actually injured by the
unlawful conduct (as well as those who are not).

One might say that the lawsuits deter different types of con-
duct—the sale of a substandard (unsafe, ineffective) product, and
fraudulent representations about it. But one cannot easily separate
the claims in this fashion. Corporate advertising carries valuable
information, and no information whatsoever can be transmitted
without some degree of selectivity and, hence, “material omissions”
and “misrepresentation.” (This is true even where the advertising
consists almost exclusively of warnings and disclaimers.60) The
optimal rule will not seek to eliminate misrepresentation, for that is
impossible; it will seek to preserve the informational value while
screening out the misrepresentations that induce social losses. That,
precisely, is the point of the doctrines of inducement and detri-
mental reliance: They tie misrepresentation to identifiable harms.
Conversely, the defendant’s misrepresentations are typically a cru-
cial element in product-liability cases—for example, to defeat the
ordinary defenses in contract and tort. 

“Deterrence-first” theorists recognize, as they must, that a sys-
tem that permits both the injured and the uninjured to recover for
the full value of the social losses amounts to overcompensation
and overdeterrence. Their proposed coordination mechanism is
the mandatory class action. But whatever merits that device may
have on a blackboard, they do not exist in the real world. What
we have are lawsuits of the Price, Avery, and Williams variety—
class actions that conform to the “deterrence-first” model, while
preserving product-liability claims.
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This dual regime has become very common. For example, volu-
minous federal and state regulations govern what manufacturers 
and service-providers may and may not say about pharmaceutical
drugs, tobacco products, warranties, equity offerings, credit cards,
and mortgage loans. We also have general federal and state prohibi-
tions against “unfair” business practices, which are defined and
enforced by the Federal Trade Commission and by state consumer
protection agencies. These rules embody rough and ready judg-
ments about the socially acceptable (if not exactly optimal) level of
activity. They prohibit conduct that would otherwise have to be
deterred by means of litigation. In other words, they are ex ante rules
in legislative or administrative form. Only rarely, however, do these
rules have preclusive and preemptive effect. Marlboro Lights were
sold in meticulous compliance with federal laws and regulations
governing the labeling and advertising of tobacco products, but that
fact failed to impress jurors and judges in Madison County,
Illinois.61 Compliance defenses often fail in liability lawsuits over
“unsafe” pharmaceutical drugs or automobiles. And so on. The risk
is not simply confusion or incoherence; it is massive overdeterrence.
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V

Torts and Statutes

How did we get to the point of entertaining, and compensating,
harm-less lawsuits? Undoubtedly, such factors as judicial ideology
and modern jurisdictional rules, which allow trial lawyers to file
class actions in particularly hospitable forums, have played a role.
But it is difficult to account for the phenomenon without con-
sidering the crucial role of statutory law. In all the case examples,
plaintiffs sued on both statutory and common-law claims, and 
I seriously doubt that one could find many contemporary class
actions of any consequence where a conventional fraud or 
breach-of-contract claim is not accompanied by a statutory claim
of unfairness, deception, or misrepresentation. The problems of
harm-less lawsuits and double recoveries may stem not so much
from private or even class-action litigation per se, but from its con-
junction or interaction with legislative consumer protections.
That observation suggests lessons for both scholars and law
reformers.

Law and Politics

The common law may all by itself go off the rails. Multibillion-dollar
verdicts in some product-design defect cases are a likely example.62

Common-law terms and doctrines, from “nuisance” to “unconscion-
able,” and, for that matter, “injury,” are sufficiently copious to sustain
varying social and economic arrangements under a nominally
unchanged doctrine.63 That openness creates a potential for efficient
adaptation—and for ideological flights of fancy. At the end of the day,
though, the common law embodies reciprocity relations that are real,
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not some theoretical construct. Not everything can be a nuisance. 
My averred right to an unobstructed view is a prohibition on my
neighbor’s right to expand his home, and that consideration will 
be obvious to the judge because the defendant will press it with some
force. Characterize anything but the literal truth as a “misrepresenta-
tion,” and all advertising will cease; that intuition explains the 
continued viability of the distinction between actionable misrepre-
sentation and permissible “puffery.” Characterize as “unconscionable”
any sales practice or contract terms that might scandalize a middle-
class consumer with secure credit (such as a federal judge), and it
turns out that sales to low-income, riskier customers dry up alto-
gether.64 At some level, a common-law judge must care about activ-
ity levels as well as harms; about production values as well as
consumption; about over- as well as underdeterrence. 

So how does one strike a rough balance between those risks? The
common-law requirements that circumscribe classes of plaintiffs
and actions—much maligned by the consumer-law critique—can
be understood as a kind of functional corollary or corrective to the
inescapable vagueness of substantive doctrines. For example, a neg-
ligent misrepresentation lies somewhere on a spectrum between
fraud at one pole and an innocent effort to package consumer infor-
mation (which can be done only by omitting some stuff that is
known to the seller) at the other. In cases alleging misrepresenta-
tion, there are substantial costs to erring on either side. 

The rough common-law balance is this: On the one hand, the
law starts with the recognition that the legal claims that sound in
tort—such as fraud—are the third, last line of defense against
abuse and exploitation, well after the competitive discipline of 
the market and contractual arrangements. If the common law of 
torts underdeters, it does so after the firmer lines of defenses have
already been overrun. This does not mean that underdeterrence 
is an imagined problem. But that risk has to be assessed in its
proper, real-world context, where tort law operates alongside
more potent protections. 

On the other hand, the common law cuts back on inflated 
loss allegations—which, if given credence, would generate
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overdeterrence—by limiting the universe of cases to those where
the losses are visible with some concreteness. The requirement of
detrimental reliance ensures that the plaintiff before the court is
actually the marginal consumer, whose losses are far more readily
ascertainable than the inframarginal class’s estimates of losses to
somebody else. 

Reciprocity-based inhibitions tend to give way, however, when
the legislature signals an intention to promote consumer interests
and consumption values. Presumably (the thought or intuition
runs), a legislature that enacts a consumer-protection statute wants
to do more than to codify preexisting law. Thus, courts may loosen
injury requirements and adopt more relaxed notions of inducement
and reliance even where the words of the statute leave some doubt
about the legislature’s intent to prompt that judicial response.
Courts, one might say, act on what they take to be the legislature’s
signals, rather than following its affirmative commands.

This description captures the state judiciaries’ response to the
enactment of consumer-protection statutes by many states in the
1960s. For the most part, those enactments sought to strengthen the
hand of public regulators and prosecutors (foremost, the consumer-
protection offices of state attorneys general) in enforcing prohibi-
tions against unfair competition, false advertising, and the like.65

Like the original Federal Trade Commission Act of 1915, analogous
state statutes typically grant enforcement agencies broad discre-
tion in defining “unfair” or “deceptive” practices. Generally, public
agencies are not required to prove all the common-law elements 
of statutory offenses (for example, detrimental reliance by indivi-
dual consumers).66 This arrangement makes a good deal of sense:
Let individual consumers sue over tangible harms, and let public 
prosecutors—whose abuses can be checked by political and 
budgetary means—direct their attention to “fraud-on-the-market”
offenses that are likely to be underdeterred through private litigation. 

Over time, though, many state courts came to read consumer-
protection statutes as a warrant for more expansive private litiga-
tion.67 The train of thought is not hard to follow; the legislators’
enhanced authorization of public prosecutors looks to all eyes like
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an endorsement of consumer interests outside the confines and
strictures of the common law.68 When private plaintiffs subse-
quently sue on those more expansive theories, they do not seem
to be acting contrary to the statutory intent; to all appearances,
they are merely assisting resource-strapped public agencies.

In the 1970s (the heyday of the consumer-law movement),
state legislatures made the next move and provided explicitly for
the private enforcement of consumer-protection statutes. Most
states also provided added incentives for private litigation, typi-
cally in the form of attorneys’ fees and treble damages for certain
violations. While federal courts sought to limit the reach of
expansive state statutes (for example, through broad preemption
under the Federal Arbitration Act),69 judicial responses among
the states appear to have varied greatly. In some states, courts cur-
tailed what they viewed as excessive private-consumer litigation,
often by means of reading common-law requirements of reliance,
inducement, and injury into the statutes. In most other states,
however, the judiciary accepted the legislature’s invitation to give
free rein to private enforcers. California provides a particularly
dramatic illustration of judicial creativity in expanding the reach
of the Unfair Competition Law. Universal private standing under
the UCL was a unilateral judicial invention that was neither
intended nor anticipated by the legislature.70

While the state-by-state differences in institutional agenda-
setting and legal development would make an interesting study for
political scientists or public-choice theorists,71 the general theme 
is the near-uniform tendency toward greatly expanded private-
consumer litigation. That tendency is readily explained. In the area
of consumer law (as in many other venues), legislatures and courts
act as competing suppliers of substantially identical goods.
Naturally, the demand for consumer law will gravitate toward the
more favorable forum. The default outcome—an expansion of 
consumer law—will result so long as both or either institution says
“yes.” It can be avoided only if both say “no,” or else the naysaying
institution affirmatively refuses to cooperate and, moreover, pre-
sumes and exercises the authority to rein in its wayward rival. Such
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a scenario is barely thinkable. Theoretically, state courts could—
within the limits of their state constitutions—refuse to apply
statutes in derogation of common-law requirements. Theoretically,
legislatures could repeal private enforcement provisions or judicial
decisions to that effect. Courts and legislatures alike, however, con-
front great institutional obstacles even in reversing their own deci-
sions, let alone the decisions of a coordinate branch of government. 

Long before the enactment of California’s Proposition 64 this
past November, litigation under the Unfair Competition Law
spawned sufficient abuse and distress to prompt stopgap interven-
tions by the office of the attorney general,72 as well as reform pro-
posals by a law-reform commission that included prominent
members of the plaintiffs’ bar and by a legal scholar with impecca-
ble consumer-advocacy credentials.73 Still, the California Supreme
Court emphatically declined opportunities to curtail the scope of
the statute.74 The Sacramento legislature, for its part, proved a
graveyard for reform proposals. In fact, it repeatedly expanded the
reach of the UCL, typically in response to limiting judicial rulings.75

A popular initiative and referendum was the only viable means of
breaking the power of entrenched interests and the lamentable logic
of institutional deference. California was fortunate to have that
option. Many other states, of course, do not.

The Intellectual Agenda

Scholars continue to teach Torts and Contracts without much
attention to peripheral interferences from consumer-protection
statutes. But the periphery has long begun to overwhelm the 
common-law center.76 The widespread failure to acknowledge
that reality impedes a forthright, systematic consideration of the
central and most challenging tort problem—the conjunction and
interaction of disparate theories of enforcement and recovery. 

In some settings, redundant and competing systems of law may
have considerable benefits. For example, the United States has fifty
different systems of corporate law (one in each state), and most
scholars believe that this system—relative to a uniform system—
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generates useful information about better legal rules and, more-
over, reduces the cost and frequency of judicial error. Share-
holders and corporate managers sort themselves into one state
law regime or another, and each state’s law operates to the exclu-
sion of all other states’. Because the parties and their disputes can
migrate from one system to another, more suitable one, the sys-
tems check each other on the margin. Consumer law and com-
mon law, however, do not operate in this competitive sense of
“redundancy.” They operate jointly and without private opt-outs,
and that is bound to compound errors. 

To their credit, the most articulate proponents of a deterrence
regime (such as professors Fried and Rosenberg) proffer their
scheme as an alternative to common-law modes of thought, not as
a supplement. They have been at pains to insist that public regula-
tory schemes are often superior to, and ought to preclude, private
litigation.77 Their clarion call is efficiency, not some transcendental
conception of “consumer rights.” Precisely the convergence of effi-
ciency theorems and consumerist nostrums, though, ought to give
pause—and, after a deep breath, call attention to the difficult task
of disentangling and coordinating the conflicting regimes.

Intellectually, the broad contours of such a program are not
particularly problematic. The most obvious step is a sharper sep-
aration between public and private functions—more precisely, a
better alignment of private and public legal forms and instru-
ments with private and public enforcers. While the emphasis on
the public (deterrence) function of tort law suggests that the 
individual plaintiffs and their precise claims are of little conse-
quence, nothing commands that inference. Precisely because the
law should enhance aggregate social welfare, one could argue, it
is hugely important to determine who gets to enforce what. On
these grounds, Richard Posner (the principal architect of the “pos-
itive” economic theory of tort law) has been very skeptical of
broad-based private enforcement. William M. Landes and Posner
see nothing sacrosanct in the ownership of common-law claims;
rather, they argue that it is extremely difficult to create incentives that
will direct private enforcers toward socially beneficial enforcement.78
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As a rule, we should leave the enforcement of public norms to
public enforcers, whose possible proclivities toward overenforce-
ment—unlike the like proclivity of private enforcers—can be
checked by political and budgetary means. 

Reform?

Consumer-protection statutes have attracted strikingly little atten-
tion not only in the scholarly literature but also in the public and
political debate over “tort reform.” (The term itself suggests the lack
of attention to statutory law.) The business community—obviously,
the constituency with the biggest stake—has largely failed to focus
on the central role of consumer statutes, their private enforcement,
and their interaction with (greatly expanded) common-law liability
doctrines. Perhaps that is so because billion-dollar verdicts in 
“misrepresentation” cases are of somewhat more recent vintage 
than older, equally spectacular product-liability cases. Perhaps 
collective-action problems impede a concerted effort. The business
community may prefer a unifying agenda—such as a campaign
against punitive damages, which every corporation opposes—to an
agenda that would require a partial surrender of tactical opportuni-
ties. The corporate plaintiffs in Desanio, for example, understand-
ably care more about their $1.4 billion demand than about some
abstract tort-reform proposals. 

California’s Proposition 64 embodies the policy urged here:
Restrict private enforcement to actually harmed consumers, and
commit the enforcement of public norms of acceptable business con-
duct to public agencies. Its trajectory illustrates both the force of such
short-sighted business calculations and the possibility of overcoming
them. The universal-standing rule of California’s Section 17200 per-
mitted not only consumers but also business firms to sue their com-
petitors, and firms routinely availed themselves of that opportunity.
In one much-noted case, AIG sued a competing insurance firm for
defrauding its—the competitor’s—own policyholders. AIG sued not
to redress a harm to itself, but rather for the benefit of raising its rival’s
cost of doing business.79 Ultimately, though, the legal environment
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became sufficiently intolerable to unite business behind a reform—
Proposition 64—that promised long-term collective gains in excess of
short-term gains (or “rents,” as economists say). That agreement was
neither easy nor cost-free, but it did eventually materialize.

The fact that Proposition 64 had to be enacted through a popular
referendum rather than ordinary legislation suggests that the major
impediments to a pragmatic reform program may lie on the political
supply side, rather than the demand side. State and federal legisla-
tors pay scant attention to the effects of private litigation under 
consumer-protection statutes because they have an incentive to 
pretend that the “liability crisis” is altogether the fault of an out-of-
control judiciary. Barring a clear legislative signal, judges have no
incentive to curtail the private enforcement of public-law norms
against misrepresentation and the like. State attorneys general, for
their part, do not jealously guard their prerogative to enforce public
norms.80 To the contrary, they are closely allied with the trial bar,
and their investigations often serve to drive down the discovery costs
for class-action lawyers (who kick back a portion of the windfall in
the form of campaign contributions). Legal arrangements not only
result from but also generate interest group support. The loosening
of common-law requirements in the 1970s had the intended result
of facilitating consumer litigation by public-interest organizations
and legal-aid groups.81 Those groups continue to operate, but their
dominance over consumer litigation has proved temporary.
Consumer law now responds to the demands of lone rangers (like
Marc Kasky) and, far more importantly, the class-action bar.

What makes these constituencies flourish is precisely the
bizarre interplay of public- and private-law arguments, or perhaps
better tropes. Tell a class-action lawyer that damages for claims
without injury or reliance interests are a dramatic departure from
common-law norms; the answer is that such actions provide vital
assistance to resource-strapped public prosecutors in enforcing
public norms. Argue that the private pursuit of public purposes
(here, deterrence) precludes nonpecuniary damages, or that a
public-safety standard—a rough-and-ready judgment about the
acceptable deterrence level—ought by all rights to preclude 
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private design-defect lawsuits over products that satisfy the 
standard; the answer is that public agencies are captured and cor-
rupt and that, in any event, everyone deserves his day in court.82

If neither of these responses strikes ordinary Americans as
obviously crazy, that is because neither—in isolation—is crazy. The
problem, to repeat, lies in the conjunction. There is something
admirable about the rigorous effort to construct efficient deter-
rence norms in isolation from the vagaries of individualized 
common-law adjudication, and something refreshingly candid
about the readiness with which leading proponents of that view—
prominently, David Rosenberg—denounce notions of plaintiff
autonomy and the individual’s right to a day in court as so much
sentimental nonsense and as an invitation to ex post oppor-
tunism.83 The catch is the real world, where the sentimentalists
and opportunists will continue to vote and litigate and agitate 
in defiance of elegant schemes, especially in a culture where
common-law modes of thought continue to exert a powerful pull. 

The trial bar (and its consumer group and attorney-general
pilot fish) thrive on that ambiguity. They solemnly insist on the
right of the least among us to have their day in court, even while
seizing on the public-law versions of law and economics scholar-
ship. They can live very profitably in two legal worlds at once.
The productive sectors of American society pay the price for that
comfort. That insight should prompt a realistic estimation of the
nature of the problem—and, hopefully, more serious intellectual
and political efforts to address it.
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