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The Class Action Fairness Act Two Years Later

By Ted Frank

On February 18, 2005, President George W. Bush signed into law the Class Action Fairness Act (CAFA)

of 2005, the most significant civil justice reform of his administration. Has it succeeded in curbing abusive

class actions? Because litigation tactics are dynamic, the long-term answer will depend in part on the plaintiffs

bar’s response.

CAFA addressed two sizable problems in the area
of class action litigation by expanding federal
jurisdiction over class actions and scrutiny over
class action settlements. First, the plaintiffs bar
would use “magnet jurisdictions,” sometimes
called “judicial hellholes,” to bring cases of
nationwide significance in local courts that
tended to rubber-stamp illegitimate certifications.?
Such certifications, by creating aggregate litiga-
tion in which individualized issues predominated,
prevented defendants from being able to ade-
quately defend themselves, and created settlement
pressure on defendants where none would other-
wise exist.> Second, there were negotiated settle-
ments (often approved by these same courts) that
rewarded attorneys at the expense of the unrepre-
sented class members. In one notorious example
involving an Alabama state court class action
settlement against Bank of Boston approved by
an elected judge, class members found that their
escrow accounts faced deductions because the
attorneys’ fees exceeded the minimal recovery for
the class.* Even more common and less extreme
“coupon” settlements involved situations in
which class members received rarely redeemed
coupons of questionable value while attorneys
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received fees reflecting the exaggerated face value
of the entire coupon issue.

Two years later, how well is CAFA working?
What remains to be done?

One needs to be careful before jumping to
conclusions about the success or failure of CAFA
because the class action environment is still in
flux. The American litigation system is a shining
beacon to the principle that incentives work:
the possibility of billions of dollars of attorneys’
fees provides gigantic incentives for creative
entrepreneurial lawyering to effectuate such
wealth transfers. The degree to which CAFA
succeeds in cabining abusive class actions depends
on the success of the response by the plaintiffs bar
and the degree to which all three branches of
government counterrespond.

This Liability Outlook raises four points. First,
the effectiveness of CAFA will be difficult to
measure because changing strategies mean that
old metrics no longer provide accurate comparisons
for what is going on in the courtrooms. Second, if
CAFA is to fully succeed, federal courts (and, if
necessary, Congress) will need to react effectively
to the efforts of the plaintiffs bar to transport the
tactics that succeeded in state courts pre-CAFA to
the post-CAFA federal court environment. Third,
those interested in civil justice need to be wary of
academic efforts that seek to eliminate limits on
class actions and aggregate litigation and the effect
that will have on the rights of unnamed class mem-

bers and defendants. Fourth, even if CAFA fully
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succeeds, there remains work to be done. In a post-Erie®
world, there are still problems from substantive state laws
that are conducive to class action abuse, and CAFA
merely shifts the forum for such problems

long-term effect on class action litigation is going to be.
There were hundreds of nationwide class actions pending
in Madison County, Illinois, where some of the worst
abuses occurred,? and thousands more

to federal courts that lack the power to
correct them.

difficulty in attempting
to measure CAFA’s
overall effect. CAFA

was not passed in a

The Difficulty of Measurement

There is an inherent difficulty in attempt-
ing to measure CAFA’s overall effect.
CAFA was not passed in a vacuum, and
lawyers who acted one way before CAFA
find new ways to maximize their results
after it. For example, one might be sur-
prised to learn that the most controversial
word in CAFA is “commence.” Why?
CAFA applies only to class actions that
were “commenced” after the date of its

There is an inherent

vacuum, and lawyers

who acted one way
before CAFA find new
ways to maximize their

results after it.

nationwide when CAFA was passed.
There is no telling how many of them
and for how long those pending suits will
continue to serve as “sourdough starters”
for new actions. Until that pig works its
way through the python, the impact of
CAFA will be dampened. That is not to
say CAFA has had no effect: after all,
plaintiffs always had the option of amend-
ing complaints before CAFA, so the fact
that they did not resort to doing so until
after CAFA suggests that trial lawyers
find this tactic an inferior option at the
margin. But one cannot simply look at
the fact that plaintiffs rarely file new class

passage.® Trial lawyers have often success-

fully attempted to evade CAFA’s jurisdiction by amending
old class actions to add new claims and sometimes even
new plaintiffs and defendants instead of filing new class
actions. On rare occasions, federal courts have held these
amended complaints to have a transformative effect that
“commences” a new action. More often, courts applying
CAFA have defined “commence” narrowly to apply only
to amended claims that cannot be related back to the
original filing of the complaint.? This is not an unreason-
able interpretation of the statute—except that it contra-
dicts a tremendous amount of precedent of how federal
courts interpret the word “commence” in federal jurisdic-
tional statutes. In the vast majority of such cases before
CAFA, federal courts interpreted “commence” in jurisdic-
tional statutes broadly—and simply—to mean cases
“commenced in federal court” after the passage of the
statute. These cases thus commenced on the day they
were removed to federal court,8 but those earlier statutes
limited federal jurisdiction rather than expanded it.

This change in tactics has had two important effects.
First, one can no longer reliably look at the number of
new filings to measure class action activity. Once upon a
time, plaintiffs would start a new class action by making a
new filing. Now plaintiffs amend old class actions, so
counting filings is no longer a good proxy for the level of
litigation. Any statistical study that fails to account for
this is going to have a garbage-in/garbage-out problem.
Second, it remains unclear two years out—and will
remain unclear for even more time—what CAFA’s

actions in Madison County and assume
there is no longer a problem.

Forum-Shopping in Federal Court

In terms of the future, it is important to realize that
CAFA is not, by any means, the last word on the
subject. Litigation tactics are dynamic rather than static.
Just as we can now expect defense counsel to always
engage in § 1453 appeals of remand orders now that
CAFA makes that tactic available to them, we have to
expect plaintiffs’ attorneys to use tactics in federal court
that worked well for them in state court. Federal courts
do not create quite the same opportunities for forum-
shopping that the magnet jurisdictions of old did, but
some opportunities are there.

As Judge Jose Cabranes once said in a Second Circuit
argument, “I can’t help but wonder how and why these
cases involving so-called aggregation of claims invariably
are assigned to Judge [Jack B.] Weinstein.”10 None of the
named plaintiffs and none of the defendants in the
Schwab v. Philip Morris USA light cigarettes class action
reside in the Eastern District of New York, yet the com-
plaint was filed there and then related to Judge Wein-
stein’s courtroom, where he certified an unprecedented
nationwide class.!! Judge Weinstein’s courtroom shows
that there are still some magnet jurisdictions out there,
and that those magnets will grow even stronger if the
Second Circuit does not take a stand on defending federal
class-certification standards.
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We are also seeing the beginning of a magnet jurisdic-
tion in the Ninth Circuit, where the courts have signed off
on improper class certifications of employment litigation.
A close look at Dukes v. Wal-Mart!2 will show how outra-

geous and lawless that decision is. The Committee Notes

American common law. It used to be satisfied with
“Restatements” of the law, which compiled existing
precedent. In September, an ALI committee propounded
its “Preliminary Draft No. 4” of the “Principles of Law of
Aggregate Litigation,” which openly acknowledges itself
as a “conscious break” from class action

to Federal Rule of Civil Procedure 23 say
that “a court that is not satisfied that the
requirements of Rule 23 have been met
should refuse certification until they have
been met.” Judge Harry Pregerson turned
that command on its head and held that a
class could be certified until the defendant
could demonstrate decertification was
appropriate. The Dukes plaintiffs are
seeking a half trillion dollars in compen-
satory and punitive damages, yet the
Ninth Circuit held that declaratory and
injunctive relief “predominate,” thus per-
mitting certification under the mandatory

The new Democratic
Congress, beholden to
trial lawyer special
interests, is likely to
attempt substantive
changes in federal law
that create
opportunities for class

action abuse.

precedent!6 with the objective of “maxi-
mizing the net value” of class claims!?
through such mechanisms as single-issue
class-certification!8 or holding defendants
liable for ethical breaches by plaintiffs’
class counsel.! This is not the place for
a full critique of the problems in the ALI
Principles,?0 but all those interested in
civil justice need to pay attention to
what eventually comes out of ALI on
this subject because there is little doubt
that it will move precedent when this
influential organization speaks.

class provision of Rule 23(b)(2). (There is

the substantive inappropriateness of certification as well:
aside from the individualized issues that would be erased
by a class trial, as Judge Andrew ]. Kleinfeld noted in his
dissent, “the Civil Rights Act expressly prohibits orders
requiring the reinstatement, promotion, or payment of
back pay to anyone injured ‘for any reason other than
discrimination.”13 A million-person class-wide remedy
would necessarily violate the law.) The certification of

the Dukes class—and its possibility of a settlement in the
billions—has already led to another gigantic class certifica-
tion against Costco, and there is little doubt that any
retailer would be safe from this new magnet jurisdiction if
a Ninth Circuit en banc or the Supreme Court does not
intervene in Dukes. The recent Philip Morris v. Williams!4
decision in the Supreme Court may provide unexpected
support. The Supreme Court’s command that “the Consti-
tution’s Due Process Clause forbids a State to use a puni-
tive damages award to punish a defendant for injury that it
inflicts upon nonparties or those whom they directly repre-
sent, i.e., injury that it inflicts upon those who are, essen-
tially, strangers to the litigation,”!> implies that aggregate
punitive damages awards in class litigation are too inher-
ently arbitrary to withstand constitutional scrutiny.

Long-Term Threats to Due Process
in Class Actions

The American Law Institute (ALI) was established in
1923 to promote the clarification and simplification of

Remaining Substantive Problems

One might not know it to read the press releases of the
lobbyists who opposed CAFA, but (outside of settlement
approval) CAFA did not change substantive law, just
procedure. But this means that the substantive law that
led to abusive class actions remains a problem. CAFA
does nothing to change federal securities laws, for which
recent judge-made expansions of law have resulted in
billions of dollars of extortionate settlements in the
Enron and WorldCom cases from innocent-bystander
deep-pocket investment banks that also lost money in
the collapse of those businesses. Many calculated that it
was better to pay a billion dollars in settlement to avoid
the expense of hundreds of millions of dollars in litiga-
tion costs and the outside risk of being held entirely
liable for the tens of billions of dollars in securities losses
plaintiffs were claiming.2!

The new Democratic Congress, beholden to trial
lawyer special interests, is likely to attempt substantive
changes in federal law that create opportunities for class
action abuse, a process that the American Tort Reform
Association’s Victor Schwartz has called “trial-lawyer
earmarks.” A recent New York Times story quotes Repre-
sentative Barney Frank (D-Mass.) as promoting legislation
that would hold deep-pocket innocent bystanders who
purchase or package mortgage-backed securities liable
for “predatory lending” by the lenders of the underlying
mortgages, an unprecedented expansion of liability.22
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The problem can be even more intractable in the state
law context because federal courts, unlike state courts,
cannot modify inefficient state law in response to abuses.
CAFA thus ossifies the development of state law relating
to substantive claims that are litigated mostly or entirely
in the class action context. For example, in many states
consumer protection lawsuits have strayed from their
original purpose of protecting consumers, and many
“consumer fraud” laws have become vehicles for trial
lawyers and special-interest groups to bring lawsuits alleg-
ing purely hypothetical injury for their own benefit at the
expense of consumers and the democratic process.23 Such
lawsuits have already cost consumers billions of dollars.

The attention CAFA gives to settlements deters
some of the worst abuses. Even in cases in which CAFA
does not apply, the attention it drew to unjust settle-
ments has caused judges to provide more scrutiny to set-
tlement approval.24 Such scrutiny deters the lawsuits
brought purely for nuisance value. While meritless but
mildly colorable lawsuits may still be cheaper to settle
than to defend, if trial lawyers can extract only 30 per-
cent instead of 90 percent of the cost of the settlement
to the defendant, it reduces the ability of the plaintiffs
bar to profitably bring such nuisance lawsuits. And cases
such as Avery v. State Farm?> have rolled back some of
the worst abuses of the class action system in Illinois.

But future reforms will have to come at the legislative
level or on rare occasions when federal courts certify
questions to state courts. Much work remains to be done
at the state level to fix these problems and restore con-
sumer fraud laws to the focus of protecting any consumer
who “reasonably relies upon an act or practice declared
unlawful” and suffers a monetary or property loss.26 The
success of Proposition 64 in California, which limited
the scope of that state’s notoriously abuse-friendly “Sec-
tion 17200” unfair competition law, shows that reform in
this area is not just good policy, but good politics.

AEI research assistant Philip Wallach and editorial associate
Nicole Passan worked with Mr. Frank to edit and produce this
Liability Outlook.
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