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Different Issues Concerning Shareholder Rights

» Takeover Defenses

« Majority Voting

« Shareholder Access to the Proxy
» Executive Compensation

» Arbitration of securities actions




Takeover Defenses

Simple Fact

Never has been a successful takeover with
poison pill in place

Importance of Staggered Board

Takes two election cycles to replace the board




Theoretical Problems

» Ex ante Agency Problems

* Ex Post Agency Problems




Decline of the hostile takeover
(Bhagat, Dong, Hirschleifer and Noah 2005)

- 4300
== -

18812092 18312086  1/97-300 470012001 7212101

Sub-period
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at had at least two bidders

0% of :::Iien'up-tsd takeovers considered hostile by target management
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Importance of the Takeover Market
(Berger and Ofek JOF, 1996)

Panel A: Sample Takeover/LBO Frequencies for the Total Sample and the 1984 and

1984 1987

Number of firms Bl 1192 1085
Takeovers 2al 127
Takeover Frequency : 21% 12%
LBOs 28 25
LBO Frequency : 2% 2%

Panel B: Takeovers and LBOs by Year of Announcement

Fizeal Year
Announced Takeovers

1985 fil
1966 6
1987 62
1988 &0
1989 14
1990 17
1991 T
Total 334




U.S. Corporate Law

* Pre-1990 case law
 Paramount v. Time

 Widescale presence of staggered boards




A Point of Comparison

« General Principle 3 of the City Code on Takeovers and
Mergers:

A target board “must not deny holders of securities the
opportunity to decide on the merits of the bid” made by an

acquirer
 City Code Rule 21

Cannot adopt a poison pill without shareholder approval
« Companies Act of 1985

Statutory right to remove directors at any time




“What Matters in Corporate Governance”

TABLE I: INCIDENCE OF CORPOERATE GOWERNATNCE PROVISIONS

Entrenchment Index Provisions:
Staggered Board

Limits to Amend Bylaws

Limits to Amend Charter
Supaermajority

Golden Parachutes

FPaoisan Pill

Al Other Provisions:
Limits to Special Meeting - 38 3%
Limits to Written Consent _ 25 2%
Mo Cumulative VWots - 29.0%
Mo Secret Ballot : 89._1%
Director Indemnification - 23.5%
Director Indemnification Contracts _ 9. 1%
Director Liability - A3 1%
Compensation Plans _ T2 5%
Severance Agreements S 2%
Uneqgual Yoits 1.5%
Blank Check 89.4%
Fair Price 48 5%
Cash Out Law 2. 7%
Director Duties 10.2%
Business Combination Law 29.0%
Anti-green Mail 15.8%
Pension Parachutes 5%

0%

1
Silver Parachutes 2.




TABILE VII: THE ENTEENCHMEINT INDES AND FIRM WVAT UTE

This table seports pocled OLS segressions of log (industzv-adjusted Tobin's q) on wvarions controls and
specifications of the entrenchment index. Tobim s g is the ratio of the market value of assets to the book walu
assets, where the market value of assets is computed as boolk value of assets plus the market wvalue of common st
less the sum of ook value of common stock and balance sheet deferred taxes. Imdustryv-adjusted Tobin's g is e
o Tobim s g mimuas the median Tobin's q in the imdustry. wheres indunstry is defined by two-digit SIC o
Entrenchment indesx 1 (1=1. 2. 3. 4. and 5-6) 15 equal to 1 if the firiom has an entrenchment lewvel 1 and 0 otherwise.
other prowvisions index iz egual to the GIM indewx (Gompers-Ishii-Detrick (20037 minus the entremchment ind
Imsider Ownership is egual to the fractiom of shares held by officers and director. FLOA 15 the ratio of met inco
assets. CAPEX/assets 1z the ratic of capital expenditares to assets. L&D per Sales 1s the ratio of research
dewvelopment expenditures to total sales. Levwverage 1s the ratio of long-ternm debt plus debt due im one year to ass
W ear dummmies and a dummsy for muissing RS D data are included i all segressions, but their coefficients |

the constant) are omitited. Coloummns 1 amnd 2 prowvide OLS estimmates. which are "Whate (193200 robust., and

and 4 provide the sresults of regressions withh fimed firmm effects. FEobust standards errors appear below the
estimate. Significance lewvels are indicated by *, *¥, and *** for 10%:. 5%, and 1260 respectivels.
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TABLE IX
THE ENTEENCHNMENT INDEX PROVISIONS AND FIRM VAITUE

This table reports the results of 24 pocled OLS regressions of log (industrv-adjusted Tobin's o) on provisions in the
entrenchment index and various controls. Each column displays the results of four different regressions investigating
a given provision. and it displays only the coefficient of the provision of interest in these four regressions. The
independent variables other than govemnmance prowvisions are the same as m the regressions of table WVII. OLS
estimates are White (1930) robust. Bobust standards errors appear immmediately below the coefficient estimate.
Levels of significance are indicated by *, ¥¥*_ and *** for 10%, 5%, and 1% respectively.

Limits Limits
Staggered Golden to to Supermaiorit Poison
Board Parachutes Amend Amend P 1 ¥ Pill
Bylaws Charter

Coefficient in a
regression with (i) the
provision, and (i) the
GIM index minus the
provision.

-0.035™ -0.024" -0.079" -0.048™ -0.07e"™" -0.o61™
0.011 0.012 Q.0z22 0.0 0.0101 0011

Coefficient in a
regression with (i) the
provisian, (i) the
Entrenchment index
minus the provision,
and {in) the Index of All
Crther Provisions.

Coefficient in a
regression with (i) the
provision, (i) dummies
for each of the othar
five provisions in the
Entrenchmeant Index,
and (i) the Index of All
Other Provisions.

Coefficient in a
regression with (i) the
provision, (i) dummies
for each of the other
twenty-three IRRC
provisions.




Some additional studies

Faleye (2006)

negative announcement returns on adoption of classified boards (n=159)
Forced turnover for poor performance much lower

Pay for performance much less sensitive

Bebchuk, Coates and Subramanian (2002)

hostile targets far more likley to remain independent

Swartz (1998)

Market reaction (-16%) to Massachusetts’ 1990 mandatory classified board statute

Jarrell and Paulson (1987)

negative announcement returns on adoption of classified boards (n=28)




Committee Recommendation

Classified boards of U.S. companies should be
required to obtain shareholder authorization prior
to the adoption of a poison pill

If the company is the target of a takeover, the
board may adopt a poison pill unilaterally, but
must receive shareholder ratification with three
months.




Resolution of disputes between
shareholders and companies

« Shareholders are the residual claimants so they
arguably have the proper incentives

* Post-IPO vote

* |ssues concerning how arbitration would be
structured




Shareholder Access to the Proxy

» Majority Voting
 Broker discretionary voting
» Falling costs of voting

Electronic proxy delivery




Executive Compensation

* New disclosure requirements
 Stock option expensing

- Compensation process requirements




