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In the race for the Democratic presidential nomi-
nation, Michigan and Florida broke party rules by
scheduling their primaries early. The Democratic
Party responded by stripping those states of their
delegates to the convention and forbidding candi-
dates to campaign there. Senator Hillary Clinton
(D-N.Y.), however, kept her name on the ballot
and thus “won” both primaries. Now that the
nomination race looks as if it will come down to 
a battle for delegates at the convention, Senator
Clinton is asking for the rules to be changed
midstream to count her votes in those two 
states. This understandably upsets supporters of
Senator Barack Obama (D-Ill.),2 who relied on
the ruling that those states would not get to seat
delegates when deciding not to campaign in
Michigan or Florida and to withdraw his name
from the Michigan ballot. One hopes that this
vivid example of the fundamental unfairness of
retroactively changing the rules will be instructive

to policymakers. The Clinton-Obama battle over
a retroactive decision will affect only a single
presidential election, but many proposals by state
and federal lawmakers and litigants to change
rules midstream will have considerably larger
consequences beyond the individual cases.

Reviver Statutes

A category of special concern is reviver statutes
that retroactively change the statute of limita-
tions to “revive” claims that would otherwise be
time-barred—that is, barred because of the pas-
sage of time. Like zombies in horror movies and
books, lawsuits thought long dead are revived,
suddenly coming to life to wreak havoc on sur-
prised and disadvantaged defendants who may be
entirely innocent.

Article 1, Section 10 of the Constitution pro-
hibits states from making ex post facto laws of
retroactive application, but as early as 1798, the
Supreme Court restricted this principle to penal
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“The possibility of retroactive legislation is a candle to rent-seeking moths.”
—William Landes and Richard Posner1



laws.3 After all, if the Ex Post Facto Clause applied to
civil cases, there would be no need for clauses barring
the impairment of contracts or takings.4 It is thus taken
as a given that the Constitution permits a legislature to
revive retroactively a cause of action that has expired
under the statute of limitations, so long as it makes its
intention clear.5 While there is a pre-
sumption against retroactivity,6 there is
no per se prohibition of retroactive appli-
cations of the laws.7 Unfortunately, the
Supreme Court does not provide ade-
quate enforcement of the Takings Clause
when a legislature passes a law creating
civil liability for past conduct.8 Thus, it is
almost entirely up to the legislature to be a backstop 
to such wealth transfers and to avoid using the danger-
ous power of retroactivity in all but the most compell-
ing circumstances.

“The authority to impose liability for completed
conduct is a dangerous tool in the hands of politically
responsive institutions.”9 If parties can create liability
where none had existed previously through legislative
action, then the power of the legislature to reward
special interest groups at the expense of the public
interest will be almost unbounded.10

The greatest danger of retroactivity is the undermin-
ing of predictability. “[E]xpectations determine decisions
and actions in a market economy.”11 If investors have 
to account for the risk that their contractual arrange-
ments will be disregarded by courts or undone by the
legislature, they have to raise prices to account for the
risk of postinvestment opportunism.12 Economic activ-
ity decreases.

Statutes of limitations play an important role in
ensuring fairness in the justice system. As Supreme
Court justice Oliver Wendell Holmes noted, statutes of
limitations are “designed to promote justice by prevent-
ing surprises through the revival of claims that have
been allowed to slumber until evidence has been lost,
memories have faded, and witnesses have disappeared.”13

Time limits work to prevent these unavoidable things
from unfairly prejudicing defendants. A recent Supreme
Court case involved an employee who waited until after
she retired to sue over her pay during her working
years;14 if the claim had not been barred by a statute of
limitations, the employer would not have had a fair
chance to defend itself. The dismissal of time-barred
claims also ensures that past actions will not be judged
by contemporary standards,15 a danger in the pending

legislation in Maryland16 and in lead paint litigation
now before the Rhode Island Supreme Court, where
plaintiffs seek to hold the industry liable for decades-old
sales that were legal at the time. 

Businesses and third-parties routinely rely on statutes
of limitations to evaluate and manage risks and design

their business models. The likelihood of
lawsuits and liability stemming from any
aspect of standard operations is weighed
in decision-making. A statute of limita-
tions, while inherently arbitrary—no
matter how long the limitations time
period is, the bright line means an
unfiled claim will be live one day and

barred the next—must thus be reasonably short; a
hundred-year statute of limitations is little better than
no statute of limitations at all. 

But reviver statutes change the rules midgame17 and
eliminate this predictability. Instead, third parties doing
business with these companies—like insurers, investors,
or purchasers of existing businesses—are punished for
relying on the existing legal rules. There is not enough
notice for these third parties to avoid the harm or risk of
lawsuits arising from unexpected earlier events. 

In the wake of the controversy over the revelation of
the Roman Catholic Church’s mishandling of sexually
abusive church officials, several legislatures, at the
behest of trial lawyers specializing in suits against
Catholic institutions, undid the statute of limitations 
to permit newly publicized decades-old claims to go
forward.18 The lobbying campaign continues apace in
states that have yet to follow suit.

It is worth noting that the push for revivers in sexual
abuse litigation did not originate with the scandal over
abuse by Catholic priests. In the late 1980s and early
1990s, activists and trial lawyers argued for expanded
statutes of limitations for decades-old child-abuse claims
that were only “discovered” after therapists recovered
“repressed” memories.19 That the vast majority of claims
that followed turned out to be fraudulent20 and that
“repressed memories” turned out to be junk science21

do not seem to have deterred the second wave of 
such statutes.

One large danger of permitting litigation over stale
claims is the possibility that they will be fraudulent.
Where corroborating or refuting evidence is not readily
available, a plaintiff’s perjury may be all that is needed to
recover in the mass tort context, where a defendant is
often unable to use litigation mechanisms effectively to
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screen legitimate from illegitimate claims. The arche-
typical example is that of “bus jumping”—pedestrians
leaping onto a bus after an accident, hoping to bring a
claim against the municipality22—but larger-scale frauds
have happened in the asbestos, fen-phen, and even
Vioxx contexts,23 even when statutes of limitations have
not been at issue. Judging by statistics of claims made
against the Los Angeles Archdiocese, at least some of
the plaintiffs were making fraudulent claims of abuse—
including one who claimed to be abused by a priest who
was only five years old at the time of the alleged inci-
dent.24 A large proportion of plaintiffs claimed to be
molested by a handful of priests, each of whom were
allegedly responsible for dozens of victims. But the num-
ber of plaintiffs claiming to be the unique victims of
deceased priests was statistically unlikely, given that the
majority of pedophiles are repeat offenders25—especially
when, as was supposedly the case, their crimes go unde-
tected for decades. Of the 244 accused officials in Los
Angeles, 150 were accused of a single incident of
molestation.26 The vast majority of claims were made 
to the archdiocese only after reviver legislation was
passed by the California legislature in 2002.27 While 
a good number of the plaintiffs were tragic victims of
molestation, there were almost certainly a sizable num-
ber of “bus jumpers” who brought claims. “Old claims 
are more likely to be spurious than new ones.”28

Defending itself against the hundreds of newly
discovered claims was a public relations nightmare 
for the Los Angeles Archdiocese. A discovery process
that attempted to distinguish meritorious claims from
fraudulent ones was widely criticized as insensitive. 
The archdiocese eventually settled the hundreds of
claims for over $1 million each, at a total cost of 
$774 million.29 The Roman Catholic Church has 
paid out over $2 billion nationwide, with trial lawyers
collecting nearly $1 billion of that and five dioceses
filing for bankruptcy protection.30

Cardozo Law professor Marci A. Hamilton, as 
part of a larger and understandable campaign against
clergy abuse, has been the leading academic behind the
campaign for reviver laws and eliminating statutes of
limitations. She argues that the immorality of child
molestation overrides any justice or fairness concerns
associated with statutes of limitations, which she either
ignores or dismisses offhandedly as “absurd.”31 Professor
Hamilton goes so far as to turn the traditional concern
about faded evidence in stale cases on its head by claim-
ing that the lack of a statute of limitations would allow

plaintiffs time to unearth the “tremendous amount of
untapped evidence” that was “studiously ignored in the
past.”32 Professor Hamilton’s sole protection for defen-
dants would be to rely on wise prosecutorial discretion 
to weed out cases that suffer from the “proof problem,”33

but this slim reed is no protection at all in the civil
context: there is no prosecutorial discretion in civil
litigation, and, with millions of dollars at stake, plaintiffs
and their attorneys will have incentive to exaggerate 
or fabricate “untapped evidence.” Professor Hamilton
entirely fails to consider the fairness and economic 
rationales behind statutes of limitations; her objection 
to them appears to be entirely instrumental, as obstacles
to her ultimate goal of punishing the church, rather than
based on any sound public policy. One is reminded of 
Sir Thomas More’s rebuttal in the 1966 film A Man for
All Seasons:

William Roper: “So, now you give the Devil the
benefit of law!”

Sir Thomas: “Yes! What would you do? Cut a great
road through the law to get after the Devil?”

Roper: “Why, yes! I'd cut down every law in Eng-
land to do that!”

Sir Thomas: “Oh? And when the last law was
down, and the Devil turned ’round on you, where
would you hide, Roper, the laws all being flat? This
country is planted thick with laws, from coast to
coast, Man’s laws, not God’s! And if you cut them
down . . . do you really think you could stand
upright in the winds that would blow then?”

“Yes,” Sir Thomas concludes. “I’d give the Devil the
benefit of law, for my own safety’s sake!” But Professor
Hamilton has made an academic career out of rationaliz-
ing Roper’s position in her pursuit of the church (rather
than the devil), rarely if ever contemplating the larger
implications for innocent defendants of eliminating such
protections. 

Bad facts have resulted in bad legislation. Certainly,
one has little sympathy for the way the Roman Catholic
Church protected pedophiles in its midst for decades,
and compensation was justifiably due to some of the
settling plaintiffs. But just as certainly, the church was
defrauded by other plaintiffs with unverifiable claims.
There was never a gap in the law that improperly
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permitted priests to molest children, and statutes of limi-
tations are often especially generous to injured children,
often permitting them to toll the running of the statute
until after they reach the age of majority and can bring
suit in their own names. For example, for someone
injured at the age of ten in the year 2000,
the time-limits to sue will not start run-
ning until he turns eighteen in 2008. If
lawsuits were time-barred, they were
because hundreds of victims voluntarily
chose never to come forward.34 The
reviver legislation traded a perceived
injustice of a false negative for other
injustices of false positives, while at the
same time increasing legal uncertainty for
third-party innocents. Insurers modeling
risk in California now have to account
for the possibility that the legislature will
retroactively create new or revive old 
liabilities. Without being able to rely on
a statute of limitations, a purchaser doing
due diligence on a target will need to worry about buried
landmines of liability in decades-old files. That increased
uncertainty will raise prices and hurt the public at large
for a far greater sum than the few hundred million dol-
lars awarded to a few hundred California plaintiffs. 

For example, the Vioxx litigation was able to settle
because, as of September 30, 2007, three years had
passed since the withdrawal of Vioxx from the market,
meaning that for forty-two of fifty states with statutes of
limitations three years or shorter, further claims against
Merck would be time-barred. The fear is that offering
settlements while plaintiffs can continue to bring suits
will encourage as many new lawsuits as get settled, leav-
ing a company worse off than if it had continued to liti-
gate. If more than a handful of states enlarge their
statutes of limitations beyond three years (as Oregon
recently did with its statute)35 or make revivers com-
mon, future defendants will not be able to achieve the
finality or legal certainty Merck did by settling, and set-
tlements will either take longer or not happen at all.36

Undoing Tort Reform

An especially pernicious retroactive reviver statute is
pending in the Michigan legislature. In 1996, Michigan
passed a law barring most product-liability suits against
pharmaceutical products that had been approved by the
FDA.37 The reform was good public policy: it makes

little sense to have a lay jury with only the costs of 
a drug approval decision before it second-guess the cost-
benefit analysis of the regulatory agency.38 Limiting
product-liability lawsuits against FDA-approved drugs
reduces the expense of drugs to all consumers and

encourages the sale of drugs that the
FDA has found to be safe and effective
but that cannot be sold profitably because
of the risk of litigation.39

As public-choice economists would
point out, the difficulty of attempt-ing to
do this on the state level is that while 
the Michigan law benefits the residents
of all fifty states (and the rest of the
world) ex ante, the ex post cost of that law
is borne entirely by Michigan residents.
Michigan drug purchasers do not get to
participate in the litigation lottery the
way other state residents do, but federal
regulations effectively prevent drug
manufacturers from providing special

discounts to Michigan drug purchasers despite the lower
marginal cost of selling to Michigan residents.40

The Michigan legislature showed admirable ability to
rise above the collective action problem and pass an
immunity law that benefited the common good, but
local trial lawyers are lobbying hard to repeal the reform.
This would be bad enough were the retreat from good
public policy merely prospective, but one of the pending
bills, H.B. 4045, would create a three-year window to sue
drug manufacturers retroactively—not just repealing the
reform but undoing it entirely by reviving lawsuits that
the previous legislature thought should be impermissible. 

The danger of this law to the public interest cannot
be overstated. The advantage of liability reform is the
ability of new laws to create legal certainty for economic
actors, thus reducing transactions costs and risk and
increasing investment. When that legal certainty is
obviated by the risk that the law will be nullified, reform
cannot accomplish its purpose. This is evident in the
state medical malpractice context, where state legisla-
tures pass laws, but insurers, understanding that state
courts may strike down those laws, do not immediately
adjust rates until that legal certainty is achieved through
constitutional amendment (as in Texas) or a state
supreme court decision.41 For example, in Ohio, mal-
practice insurers did not immediately respond to reform
because of fear that the state supreme court would strike
down the damages caps.42 Opponents of reform pointed
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to this delayed reaction and disingenuously claimed that
legislative reform does not work,43 even as they were
engaging in the litigation that, in the short run, nullified
its effects before the Ohio Supreme Court
affirmed the power of the legislature to
regulate civil damages caps.44

The uncertainty over whether a court
will uphold a recently enacted law, how-
ever, is merely prospective and temporary.
If the Michigan legislature and the
Michigan Supreme Court permit a
retroactive reviver of lawsuits that were
explicitly forbidden by previous statutes,
then investors in American business
would be on notice: reform is meaning-
less because any future legislature can
undo reform retroactively. Uncertainty 
in the law would be a permanent and
entrenched state of affairs because, 
without constitutional protection, future
legislatures would be unable to undo the
damage to legal certainty caused by the
legislature that retroactively revoked a
reform.45 Such a claw-back by trial lawyers in the legisla-
tive process would destroy the ability of reforms to create
a state of legal certainty.

Courts regularly strike down liability reforms that
affect substantive rights of plaintiffs in pending cases.46

The Takings Clause and principles of separation of 
powers clearly prevent legislation from reversing final
judgments that benefit individual plaintiffs. These
principles should be reciprocal when it comes to
defendants. If they are not, then legislation and court
decisions could serve only as a ratchet to increase
liability because changes in the law that benefit
defendants can be undone by retroactive changes of 
the rules, while changes in the law that benefit plaintiffs 
are entrenched. 

The FISA Amendments Act

There are legitimate purposes for retroactive legislation.
For example, it is widely accepted that the legislature
can and should use legislation to cure ambiguities in
existing law, even if that legislation is technically
retroactive.47 Such issues arise in the pending legislative
battle over retroactive immunity to telecommunications
firms for assisting the U.S. government in the post–
September 11 targeting of al Qaeda communications.48

Telecommunications companies relied upon the
assurances of the president and the attorney general that
the intelligence-gathering operation was legal. Perhaps

those assurances will be determined in
the future to be legally incorrect, but a
government employee acting under 
such assurances would have qualified
immunity from suit because of the lack 
of violation of a clearly established con-
stitutional right.49 Private industry,
without the ability to second-guess the
attorney general, should be equally pro-
tected. According to former attorneys
general Benjamin Civiletti and Dick
Thornburgh and former FBI and CIA
director William Webster: 

For hundreds of years our legal sys-
tem has operated under the premise
that, in a public emergency, we
want private citizens to respond to
the government’s call for help
unless the citizen knows for sure

that the government is acting illegally. If Congress
does not act now, it would be basically saying that
private citizens should only help when they are
absolutely certain that all the government’s actions
are legal. Given the threats we face in today’s
world, this would be a perilous policy.50

The legislation is thus distinguishable from other
retroactive legislation because it is protecting rather
than upsetting settled expectations and reliance inter-
ests. If anything, it is the plaintiffs seeking billions of
dollars who are violating norms against retroactive
liability. This is especially true in this particular
instance—because the telecommunications companies
were acting in good faith, they would almost certainly
win the lawsuits after extensive and expensive litigation
under existing law. The retroactive immunity would
therefore not shift the underlying rights of any parties
but merely shut down a litigation discovery process that
would give enemies of America a “road map as to how to
avoid the surveillance.”51

Policymakers and courts reviewing retroactive legisla-
tion need to consider the extent to which it upsets or
resolves settled expectations and whether benefits are
distributed to specific rent-seeking interest groups or to
the public at large. Retroactive legislation, when it
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upsets settled expectations, increases legal uncertainty
systemwide and can have dramatic adverse effects on
investment and the public interest well beyond the par-
ties directly affected by the legislation. Reviver statutes
can be especially pernicious. If the legislature will not
act responsibly, courts should aggressively protect the
constitutional rights of parties when retroactive legisla-
tion creates new liabilities for past conduct and more
closely scrutinize retroactive legislation to ensure that it
is intended to benefit the public at large.

AEI research assistant Sara Wexler and editorial assistant Christy
Hall Robinson worked with Mr. Frank to edit and produce this
Liability Outlook.
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