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On August 7, 2006, the ABA House of Dele-
gates unanimously passed Resolution 112A:

RESOLVED, That the American Bar Associ-
ation urges federal, state, and territorial gov-
ernments to provide legal counsel as a matter
of right at public expense to low-income 
persons in those categories of adversarial pro-
ceedings where basic human needs are at
stake, such as those involving shelter, suste-
nance, safety, health or child custody, as
determined by each jurisdiction.

This far-reaching idea is given the misnomer
“civil Gideon,” after the landmark Gideon v.
Wainwright decision, which enshrined the idea 
of a right to court-appointed counsel for the
indigent in criminal cases.1 The difference, of
course, is that the unanimous Gideon decision 
was based on a plainly expressed right in the
Sixth Amendment and acts as a limitation on 
the government’s power to prosecute someone
criminally. Gideon itself simply applied the rule 
of Johnson v. Zerbst2 to state courts. In civil 
cases, however, there is no corresponding consti-
tutional provision. Moreover, the vast majority 
of applications of civil Gideon will use taxpayer-

funded attorneys to litigate cases against private
citizens, aggrandizing rather than limiting govern-
ment power.

The first attempts to accomplish this goal
directly through the courts by claiming this to be
a constitutional right failed: the Washington
State Supreme Court rejected the idea in 2007,3

and Maryland’s Supreme Court sidestepped the
issue in 2003.4 In 1981, long before the ABA
action, the U.S. Supreme Court rebuffed the
idea.5 But each of these decisions was by a one-
vote margin. These near misses—combined with
the 2006 ABA resolution; an affirmative push by
several George Soros–funded groups, including
New York’s Brennan Center for Justice, its Bren-
nan Center Strategic Fund lobbying arm, and the
Baltimore-based Public Justice Center; and the
formation of the 150-member National Coalition
for a Civil Right to Counsel—suggest that the
battle will continue in the courts and legislatures. 

In Ohio, attorneys have attempted to delay
foreclosures by demanding court-appointed 
counsel for their clients6—pro bono representa-
tion is apparently available to the homeowners for
demands for judicial activism rather than for the
underlying problems of the client. And twenty-
two New York City Council members sponsored
legislation to require city-funded counsel for ten-
ants in thousands of landlord/tenant disputes.7

If the goal is to get taxpayers to spend more
money on lawyers, then ABA Resolution 112A
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for low-income people in civil cases. Civil Gideon is ill advised. Aside from the tremendous cost to taxpayers, it
will be counterproductive in its supposed goals of helping the poor and making the legal system more accessible.



will certainly accomplish that. But if the goal is really to
increase access to justice or to help the poor, then one
needs to turn a skeptical eye on the way the legal system
will respond to implementation of Resolution 112A to
see whether it will accomplish its pur-
ported goals. To date, that inquiry has
been missing. The debate on the issue
has been one-sided. The ABA resolution
was unanimous, as stated earlier. And
when I was asked to be the token free-
market advocate on a six-person dais 
discussing civil Gideon at the American
Constitution Society’s annual meeting in
June, I found in preparing for the panel
that literature critical of the proposal is
close to nonexistent. Responsible leaders
in the legal community need to stand up
against these socially wasteful proposals.

Criminal Gideon shows why a civil version will create
problems. Public defenders’ offices often have a thank-
less task, but the record of court-appointed defense
counsel has generally been one of triage at best, which is
often executed for political ends rather than the good of
their individual clients. Take the case of the Atlanta
public defenders’ office that blew nearly half of its 
2007 budget on a single case,8 that of the plainly guilty
Brian Nichols, who murdered a judge, a court reporter, 
and two others after escaping from an undersized guard.
The goal appears to be a cynical and political effort to
make seeking the death penalty wildly expensive rather
than to serve the interests of the offices’ clients.9 Indeed,
the office has dropped representation of dozens of Fulton
County defendants, claiming a lack of resources.10 On
the civil side, Legal Services Corporation (LSC) tax-
payer funding has paid for first-class airfare, limousine
service, and $14 cookies.11 Government Accountability
Office and inspector general reports have found a lot of
waste.12 Before Congress stepped in in the 1990s, the
LSC focused its budget on political causes and regulation
through litigation rather than providing legal services to
the poor.13

Meanwhile, as any economist would tell you, if you
lower the price of something, you get more demand for
it. Because it is costless for convicted defendants to file
meritless criminal appeals, the court system is inundated
with them: 83 percent of federal criminal appeals result
in affirmances,14 and the vast majority of the remands
reflect recent Supreme Court confusion over sentencing
law15 rather than questions of guilt or innocence. We

accept these costs in the criminal context because of
Western notions that it is better that n guilty defendants
go free than one innocent be convicted and because of
the Sixth Amendment right to criminal counsel

enshrined in the Constitution. Both of
these factors are absent when it comes to
civil Gideon. Absent these benefits, all
that criminal Gideon has accomplished is
a vast increase in expense—not just in
defense costs, but in the cost of prosecu-
tion—and a clogged justice system;
worse, there is no evidence of increased
accuracy and every reason to think that
the cases of real innocents may be getting
lost in the haystack of bogus appeals.16

Some studies purport to show that
lawyers make a big difference in the
results of civil cases.17 But such studies

are usually measuring two different populations of
cases.18 Pro bono and legal aid societies have scarce
resources, and they (one hopes) focus those resources on
the better cases in their queue, passing on the clearly
meritless cases. And judges know this. An immigration
judge has the tough job of distinguishing among the
hundreds of people claiming to be eligible for asylum,
and the unfortunate reality is that a lot of them are
lying. When the scarce resources are used to hire an
attorney, that signals to the judge that the litigant
thought the claim was worth spending money on or that
the pro bono attorney thought the claim was meritori-
ous.19 If everyone gets an attorney, someone with a
strong asylum case does not have an easy way to signal
she is not one of the liars. In the criminal context in
which everyone gets an (often overburdened) attorney,
the defendants who represent themselves do as well as
those with representation,20 though, again, the con-
founding factor of different populations comes into play.
But courts typically have internal rules of decision that
are “less stringent” for pro se civil litigants.21 Indeed,
there is evidence that courts bend over backwards on
their behalf. As a front-page article in the Wall Street
Journal recently documented, an Ohio pro se litigant was
able to use meritless litigation to stall foreclosure and
live rent-free in his home for over eleven years.22

We can expect that the flood of meritless criminal
defense appeals will be duplicated in the civil context if
legal access is costless to both the client and the attorney.
A lot of big-firm pro bono work is self-serving or socially
counterproductive. There is little evidence that poor 
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people with meritorious civil cases could not be served by
the current legal system of legal aid societies and pro bono
work by attorneys. “Contingent-fee lawyers take many
weak cases; if a given plaintiff cannot persuade any lawyer
to assist, his case must be weaker than the
most feeble of these.”23 Let us use the
resources we have before we ask the 
taxpayers to kick in; though pro bono
work by law firms is at an all-time high,24

a disproportionate amount of it is in the
service of left-wing political causes rather
than legal aid on behalf of the poor with
meritorious cases. 

Take, for example, the highly publi-
cized Caliente Cab case in New York City.
A masculine-looking woman, Khadijah
Farmer, was thrown out of a restaurant
when the bouncer mistook her for a man
in the ladies’ room after a similarly con-
fused customer complained. Granted,
Farmer has a colorable objection to the
bouncer’s actions, and the restaurant
offered her a free meal to try to make amends. Not
enough. Instead, three lawyers from a big law firm
brought a pro bono lawsuit over the misunderstanding
and shook down a small business for $35,000.25 That
gets headlines, but making mountains out of molehills 
is not legal service for the public good. If there are
indeed poor people with meritorious cases who need
lawyers, there is something obscene about spending
substantial resources on a bathroom spat that could
easily have been resolved without attorneys and without
advertising the suit as pro bono. 

Such a case—frivolous in the colloquial sense, albeit
not in the technical legal sense—is not an outlier. 
Two top law firms in Boston are suing the state of Massa-
chusetts to demand that taxpayers pay for a convicted
murderer’s sex-change operation;26 another Boston firm
won nearly $100,000 in attorneys’ fees from taxpayers
after successfully bringing a lawsuit on behalf of triple-
murderer Daniel LaPlante’s right to pornographic pictures
and shower shoes.27 Dozens of top law firms are spending
thousands of hours litigating against the death penalty 
on behalf of convicted murderers whose guilt is not in
dispute, throwing political wrenches into the works and
adding years to the appeals process. A similar amount of
lawyering is done on behalf of unlawful combatants held
at Guantanamo Bay in an effort to extend to former
members of al Qaeda unprecedented rights unavailable to

American prisoners—though government-funded lawyers
are already available to the detainees. 

Such cases may be a popular recruiting tool to attract
liberal law students and a good way to rack up hours for

the purely quantitative statistics compar-
ing law firms’ pro bono programs in
American Lawyer magazine,28 but the
bono is clearly in the eye of the beholder.
There are two possible scenarios explain-
ing why law firms are devoting substan-
tial resources to such cases at the same
time the ABA is demanding additional
taxpayer funding for representation of 
the indigent. One is that the poor with
meritorious cases are already represented
by existing legal aid and pro bono pro-
grams, and all these frivolous cases are
prompted by law firms having nothing
better to do with the resources they wish
to donate to charitable causes. Or, if poor
people with meritorious cases are under-
represented, as advocates claim, the ques-

tion becomes why large law firms are instead devoting
substantial pro bono resources to political causes that
most of their paying clients, who are effectively subsidiz-
ing such litigation, would find abhorrent or against their
interests. Under either scenario, devoting additional
taxpayer money to guaranteeing civil counsel for the
poor seems an unwise use of resources.

Indeed, most estimates of the expense of government
provision of attorneys are huge underestimates because
they are based on static statistics of current unmet needs
without regard to the change in demand that will result
if attorneys are free. Nor do the estimates consider the
secondary costs to society.

If a dispute over shelter entitles one to a free attorney
on the government’s dime, it will be much easier for
people to intentionally refuse to pay rent or fight evic-
tions when they violate a lease in ways that threaten
other tenants. This will have costs far beyond simply
paying for the plaintiffs’ attorneys. Landlords and
mortgage-holders will have to hire their own attorneys
and raise rents and costs for their honest customers.29

Canada does appoint attorneys to litigate in family
disputes. The perniciousness of government-appointed
lawyers who manufacture legal disputes to interfere in
the private affairs of citizens is readily evident in a 
recent Quebec family-law case, where a government
attorney persuaded a Quebec judge to overrule a father’s
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disciplinary decision to ground his daughter—even
though the father had full custody.30 Meanwhile, as the
demand for attorneys on both sides increases, lawyers
will benefit, but everyone else will have to pay more to
obtain legal counsel.31 Middle-class people with merito-
rious cases will find it harder to find legal counsel, reduc-
ing their access to justice; at the same time, because
their income makes them ineligible for
the new government benefit, the result 
is a substantial increase of the de facto
marginal tax-rate for the middle class. 

Meanwhile, the honest poor will be
worse off as a group: they will trade
higher rents and higher taxes for the
right to legal services that often will not
help them. And, as in the criminal con-
text, parties with meritorious cases will
find it harder to signal to overwhelmed
judges that their cases are distinguishable
from the vast majority of meritless cases
with appointed counsel that the courts will see every
day. And if the right to civil counsel is of constitutional
import, the problem of a litigation explosion is only
exacerbated. Now, every loss in a civil court can be 
collaterally attacked as a constitutional violation because
of lack of adequate counsel, and the habeas disaster we
face in the criminal context will be repeated here.

The ABA argues that civil Gideon will give American
citizens the same right to counsel as in foreign countries.
But as George Liebmann of the Calvert Institute notes,
these foreign countries do not have American legal 
institutions: 

[They have] limitations on contingent fee litiga-
tion; restrictions on legal advertising, barratry, 
and maintenance; mandatory fee-shifting against
unsuccessful plaintiffs; heavier reliance on lay 
magistrates; discretionary powers in courts to deny
rights of suit or legal aid certificates; severe limits
on punitive and other damages; highly limited use
of juries in civil cases; the reservation to public
authorities of the right to sue for employment dis-
crimination, environmental impairment or antitrust
violation; and much smaller court systems and more
elaborated systems of administrative law.32

If the goal is to improve access to civil justice, it seems
strange that we are looking first to the taxpayers and not
to the rules within our own legal system that restrict

access to justice. If we were to move to a “loser pays” rule,
private attorneys would happily take meritorious cases no
matter what the income level of the plaintiff or defen-
dant; moreover, we would increase access to civil justice
for defendants who are currently forced to settle extor-
tionate meritless cases because they cannot afford the
overwhelming costs of defense—costs that would only be

exacerbated by the ABA resolution. An
obvious example of this is the disgruntled
District of Columbia administrative law
judge who sued his dry cleaner for tens of
millions over allegedly lost pants. The only
reason the irrational plaintiff walked away
with nothing is that he was not willing to
accept a $12,000 payoff. The immigrant
defendants instead had to pay their lawyers
much more to defend themselves and were
forced to close their business as a result.33

We can end unjust laws against the
“unauthorized practice of law” that

reserve to a cartel basic legal work—like simple wills and
uncontested divorces—that can be performed by trained
paralegals. We can end wasteful requirements like a third
year in law school, bar examinations, and continuing
legal education requirements that do nothing to prepare
future lawyers; we can similarly strip the ABA of its
cartelizing function of “accrediting” law schools by
insisting on expensive features that do nothing but
increase barriers to entering the legal profession and 
pursuing legal education.34 Passing sensible tort and regu-
latory reform so that so much of the nation’s economy 
is not subject to perpetual litigation would free up
lawyers to help average people when they really need it
instead of condemning thousands of the best and bright-
est graduates to doing document review in multibillion-
dollar class actions that largely benefit attorneys.

The goal may be to increase access to justice or to
help the poor, but Resolution 112A and similar court
petitions and legislative proposals to guarantee legal
counsel in civil cases at public expense will decrease
access to justice and hurt the poor, as well as the middle
class. If the goal is to help the poor or immigrants, then
let us help them directly rather than through the waste-
ful process of the legal system, where well over half of
the money spent will end up going to lawyers on both
sides rather than to the poor or immigrants. 

AEI research assistant Sara Wexler and associate editor 
Christy Hall Robinson worked with Mr. Frank to edit and
produce this Liability Outlook.
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