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The nation’s sustained appetite for education reform increasingly includes a taste for 

high-stakes testing.1  Through various high-stakes tests, policymakers seek to increase student 

achievement and enhance student, teacher, and school accountability for academic progress.  

Consequences from high-stakes testing can be quite high.  For students, results from high-stakes 

tests frequently determine their eligibility to graduate, be promoted from one grade to another, or 

to be placed in a particular curricular track.2  Grade promotion decisions are particularly 

important as research consistently illustrates that involuntary grade retention correlates with a 

student’s likelihood of dropping out.3  Because the high school diploma (or its equivalent) is a 

threshold requirement for access to higher education, the military, and many higher-paying jobs 

and careers, students who lack a high school diploma begin their adult lives at an enormous 

disadvantage.  High-stakes tests implicate schools and districts as well.  Under the federal No 

Child Left Behind Act,4 annual test results determine whether schools and districts achieve 

adequate yearly progress.5  An array of penalties awaits those schools and districts that fail to 

demonstrate necessary progress.6  Finally, now that NCLB requires that districts fill classrooms 

with “highly qualified” teachers in core subjects,7 states increasingly require that teachers pass 

competency tests. 

Largely because of the consequences for students, teachers, schools, and districts, high-

stakes tests pose a threat to the education status quo as well as individual and institutional 

interests.  A review of modern education history in the United States illustrates that educational 

reform measures that threaten the status quo or entrenched interests—such as high-stakes tests—

inevitably attract litigation.  High-stakes testing policies are no exception to this trend and 

contribute to the increasingly congested educational policy and law intersection. 
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 That high-stakes testing policies attract litigation is obvious.  Far less obvious, however, 

is how litigation influences high-stakes testing policies, in particular, and educational policy 

more generally.  The relation between litigation and high-stakes testing warrants careful attention 

as it illustrates how law can influence education policy as well as limitations to efforts seeking to 

use law to influence educational policy. 

 Two broad themes emerge from a review of a multi-decade litigation assault on high-

stakes tests.  First, litigation (and even the mere threat of litigation) influenced the development 

of high-stakes tests in ways that made them less vulnerable to legal challenge.  States and school 

districts learned from past litigation failures and made high-stakes tests more attentive to due 

process and equal protection concerns.  The broad legal parameters for high-stakes are now 

generally understood.  So long as states and districts continue to develop and implement tests 

within the general legal boundaries, courts will remain reluctant to intervene.  Such adjustments 

to high-stakes, combined with growing popular demand for greater accountability, have 

diminished the threat to high-stakes tests posed by lawsuits. 

 A second—and more normative—theme flows from the first.  In addition to making high-

stakes tests more sensitive to due process and equal protection concerns, policymakers reduced 

tests’ legal exposure further by making the tests more forgiving.  More forgiving tests generate 

fewer failing students, teachers, or schools which, in turn, generate fewer disgruntled plaintiffs 

seeking legal redress.  The price for greater legal insulation, however, includes reducing the 

tests’ efficacy as a meaningful lever for education policy reform.  Thus, the effort to reduce high-

stakes tests’ legal vulnerability rendered the tests less useful as a mechanism for generating 

desired education reform. 
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 High-stakes testing policies did not emerge in a policy vacuum.  After describing the 

broad legal terrain surrounding high-stakes tests in Part I, Part II briefly considers various policy 

factors that prompted high-stakes tests’ development.  Part III surveys the major types of high-

stakes tests, as well as the leading litigation challenging them.  Insofar as the past influences the 

future, Part IV assesses what the future might hold for legal challenges to high-stakes testing 

policies.  Although recent litigation trends evidence increased judicial reluctance to upset well-

designed high-stakes testing policies, important challenges endure.  One consequence of 

litigation’s increasingly diminished threat to well-designed high-stakes testing programs is an 

increased focus on political efforts to influence high-stakes testing polices. 

 

PART I:  LEGAL TERRAIN FOR HIGH-STAKES TESTING 

Although an array of factors help explain high-stakes tests’ increasingly central position 

in current educational policy debates as well as the tests’ increased popularity among many (but 

not all) parents, taxpayers, and policymakers, two factors warrant particular attention.  One 

factor is a sustained effort to increase access to educational opportunities for historically 

disfavored student subgroups.  The emergence of high-stakes tests in the mid-1900s—notably 

the Scholastic Aptitude Test (SAT)—reflected a growing desire to democratize access to elite 

higher education, long dominated by wealthy graduates of leading east coast boarding schools.8  

Objective, high-stakes tests diluted the importance of more subjective teacher grading which, 

historically, tended to work against historically disfavored students. 

A second—and more current—factor accounting for the development and popularity of 

high-stakes tests flows from a lingering unease with American student and school performance, 

especially since the 1983 A Nation At Risk report.  The educational establishment’s persistent 
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unwillingness or inability to assume accountability for student, teacher, and school performance 

only heightens this unease.  The relative paucity of helpful and meaningful data from which to 

assess student and school performance both over time and across school districts, states, and 

nations also contributes to the general anxiety over American public K-12 education.  Results 

from high-stakes tests contribute much-needed data. 

Sources of Governmental Authority to Develop and Implement High-Stakes Tests 

 An array of factors, including persistent concerns about educational equity and quality, 

prompted state and local governments to develop and implement various high-stakes tests.  As 

all three levels of government play varying roles in the development and implementation of 

education policy, federal, state, and local governments contribute to high-stakes testing.  

Although the federal government’s authority is enumerated, state governments, by contrast, 

enjoy broader police and regulatory powers.  Additionally, and especially salient for high-stakes 

testing, all fifty state constitutions say something about education.9  Finally, local governmental 

authority largely flows from state delegation. Although all three layers of government possess 

the legal authority to establish and implement high-stakes tests, the specific sources of authority 

vary. 

Historically, the federal government’s intersections with public K-12 schools focused on 

either specific types of schools, such as those predominately serving children from low-income 

households,10 or discrete subpopulations of students, such as those with qualifying disabilities.11  

In addition, particular subject areas, notably math and science, attracted federal lawmakers’ 

attention and prompted periodic federal activity in the K-12 area.  For example, the Soviet’s 

launch of the Sputnik satellite prompted Congress to pass the National Defense Education Act, 

which President Eisenhower signed into law.12  The Act included ample provisions for 
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strengthening instruction in math and science for the nation’s elementary and secondary 

schools.13 

Despite a long history of comparative disengagement, the federal government is now 

fully engaged with K-12 education policy, including the development of high-stakes tests 

through the No Child Left Behind Act of 2001 (NCLB). 14  NCLB’s significance flows partly 

from its vast scope that implicates every public K-12 school, regardless of whether a school 

receives Title I funding.15  NCLB’s cornerstone is an expansion of school accountability 

pivoting on determinations of adequate yearly progress for student academic achievement 

determined through annual high-stakes testing.16 

o that 

ocal 

 Congress invoked its Spending Clause authority to pass NCLB, and courts have 

interpreted this authority quite broadly over the decades.  In South Dakota v. Dole,17 the 

Supreme Court indicated a willingness to defer to Congress to define the contours of Congress’ 

Spending Clause authority.  This deference, however, is not unlimited.  When Congress 

exercises its Spending Clause authority it must make conditions for federal funding clear s

state decisions about whether to participate are informed.18  In a legal challenge to NCLB, l

school districts raised questions about responsibility for costs flowing from the Act.19  Although 

the district court dismissed the lawsuit, in 2008 a federal appeals court, concluding that that 

NCLB violated the Spending Clause’s clear-statement requirement, reinstated the lawsuit.20  The 

circuit court decision in Pontiac, if it withstands appeals, hints at possible limits to federal 

authority in the K-12 area. 

 Although it is too early to dismiss the Sixth Circuit’s Pontiac decision as an outlier, if 

Congress desires to do so it can easily fix any offending aspects of NCLB.  Moreover, NCLB is 

due for a re-authorization that will almost certainly prompt a revisiting of the statute’s major 
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components.  While the Court may impose upon Congress the need to engage in some technical 

fixing, nothing in the Pontiac decision even hints that Congress does not possess the 

constitutional authority to promote high-stakes testing policies through the Spending Clause.  

Thus, Congress likely will continue to force states to confront a potentially stark choice: submit 

to NCLB and comply with, among other requirements, high-stakes testing, or forego full federal 

Title I funding. 

 Unlike the federal government, state governments possess inherent authority to promote 

overall citizen welfare.  Despite the states’ comparatively broader regulatory posture, various 

state laws constrain state governments.  For example, state governments typically share the 

federal commitment to equal protection and substantive and procedural due process.  Unlike the 

federal constitution, all state constitutions express some commitment to education.21  Local 

governmental units, including school districts and boards, face similar constraints even in areas 

where a state expressly has delegated specific authority. 

Sources of Individual Rights 

 In addition to concerns about the source of a high-stakes test, testing opponents may also 

assert that a test violates students’ rights.  In the context of high-stakes testing, the crucial 

individual rights involve due process and equal protection.  Sources of these crucial individual 

rights include the Fifth and Fourteenth Amendments of the U.S. Constitution, related state 

constitutional protections, and Title VI. 

 Both the Fifth and Fourteenth Amendments to the U.S. Constitution protect students from 

deprivations of “life, liberty, or property, without due process of law.”22  Moreover, state 

constitutions typically contain their own due process protections.23  High-stakes testing, 

especially tests that regulate access to high school diplomas, implicate a student’s property and 
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liberty interests.  Largely through various education clauses found in state constitutions, students 

possess an entitlement to and property interest in a public education, as well as core components 

of a public education.   The Supreme Court has expressly held that governmental efforts to 

interfere with this property interest must satisfy due process requirements.24  Similarly, students’ 

liberty interests, including avoiding the stigma flowing from failing an improperly implemented 

state high school exit exam, receive due process protections.25 

Procedural safeguards generally endeavor to ensure that governmental action that 

interferes with students’ property interests in education does so fairly.  Critical in the high-stakes 

exam context is adequate notice.  In this setting, notice speaks not only to adequate warning 

about a change in graduation requirements to include passing an exist exam but also to the scope 

of the exam’s coverage.  Additional factors, including the availability of remedial programs to 

students in need as well as opportunities to re-test, also bear on courts’ assessments of procedural 

due process. 

Along with procedural safeguards, due process protections have also been interpreted to 

afford substantive protections.  Substantive due process is designed partly to protect individuals 

from arbitrary or capricious governmental action.  In the context of high-stakes testing, one 

important substantive due process concern involves the test’s curricular validity.  Curricular 

validity includes two main parts.  First, any high-stakes test must correspond and cohere with the 

curriculum required by a school or district.  Second, a high-stakes test must also correspond with 

what a student was actually taught, regardless of what a school might require formally in terms 

of instruction. 

 To the extent that high-stakes tests’ pass rates vary across student groups equal protection 

concerns arise.  Federal law contains numerous and varied protections against discrimination 
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based on, among other characteristics, race, ethnicity, and gender.  The relevant federal laws 

range from the Fourteenth Amendment to Title VI of the 1964 Civil Rights Act.26  As it relates 

to high-stakes testing, however, the scope of equal protection is somewhat limited.  For example

insofar as high-stakes tests neither set out to discriminate intentionally nor do so facially, equal 

protection challenges are typically grounded in a disparate impact theory.  Specifically, when the 

adverse consequences from a high-stakes test disproportionately impact minority students, a 

potential disparate impact claim lurk.

, 

27 

One principle source of equal protection—Title VI—presents two major difficulties as a 

statutory platform for a legal challenge to high-stakes tests rooted in a disparate impact theory.  

First, Title VI’s text does not recognize disparate impact.  Title VI remains relevant in this 

context, however, because its enabling regulations expressly forbid recipient schools from using 

“criteria or methods of administration which have the effect of subjecting individuals to 

discrimination.”28  Thus, only through its enabling regulations does Title VI provide a legal basis 

for a challenge to high-stakes test rooted in disparate impact theory.   Second, Title VI has been 

judicially interpreted to preclude a private right of action.29  What Title VI does provide, 

however, is for the Department of Education to withhold federal funds from any school that 

violates Title VI.  For these and other reasons, however, Title VI has become less important in 

the high-stakes testing context. 

 

PART II:  HIGH-STAKES TESTS AND LITIGATION 

 During the past few decades an array of high-stakes tests has been implemented across 

the nation.  These various tests share two key elements.  First, the tests generally resemble one 

another both in terms of what they test as well as the consequences that flow from them.  Second, 
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the introduction of high-stakes tests generates litigation.  What has changed over the years, 

however, is the efficacy of litigation efforts designed to roll-back high-stakes tests.  Schools, 

school districts, and states responded to losses in early litigation by adjusting their testing 

programs in ways that ensured greater resiliency to legal challenges.  By the twenty-first century, 

efforts geared toward insulating high-stakes tests from litigation have largely succeeded. 

High-Stakes Tests 

High-stakes testing’s place on the education landscape increased in prominence since the 

minimum competency test (MCT) emerged in the 1970s and was largely subsumed during the 

next decade by states’ growing commitment to the standards and assessment movement.  The 

current NCLB regime—including its adequate yearly progress requirements—dramatically 

changed the high-stakes testing regime and increased (and redirected) the consequences for 

schools and school districts. 

Minimum competency tests.  Responding to fears that social promotion policies, an 

unfocused curricula, and diluted academic standards had combined to debase the high school 

diploma’s value,30 states began to require MCTs as a condition for high school graduation.  

Introduced in Oregon in 1973, MCTs quickly gained in popularity and spread to other states.  

Within seven years, thirty-six states had enacted some form of minimum competency testing 

program, with eighteen states requiring satisfactory performance as a condition for graduation.31 

 It is disputed whether this precursor to the modern standards-based accountability 

movement achieved its dual goals of resurrecting the integrity of the high school diploma in the 

marketplace without unduly encouraging more students, particularly students from low-income 

households, to fail to complete high school.  Emerging research on this question uncovers mixed 

results.32  These mixed results notwithstanding, what is clear is that students—in some cases, 
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many students—failed and that student failures were distributed unevenly across student 

subgroups.33 

 Although most states found it relatively easy to enact MCT legislation, implementation 

encountered substantial political and legal impediments.  Resistance emerged principally due to 

the political fallout incident to students’ failing MCT.  As various states began to implement 

MCTs, initial failure rates (of eighth or ninth grade students) sometimes exceeded 30 percent.34  

Because non-white students and students from low-income households failed MCTs at rates that 

exceeded their white student counterparts,35 legal pressure against the tests increased.    Many 

states sought relief from such pressures by simply reducing the MCT failure rate to below five 

percent (and frequently below one percent) by the time the initial cohort of students was poised 

to graduate from high school. 

 While MCTs dwelled on students’ exam results, most of the state education reforms 

launched after 1983 took a more comprehensive view of the education system.  To better assess 

student progress toward state standards, many states articulated (or refined) education standards 

for their students, tethered a curriculum around the state standards, and aligned the exit exams to 

the curriculum and standards.  Additionally, the universe of accountability expanded from the 

individual student to the student’s schools and school district.  Despite differences that 

distinguish MCTs from more recent state assessment regimes, both typically included some 

high-stakes dimension with consequences to students. 

 Policy discussions about the accountability and consequence dimension of the reform 

efforts become more animated and focused as standards developed and implementation plans 

progressed.36  More states began to link test results to high-stakes consequences for school 

districts, schools, and students.  At the institutional level, schools or school districts risk a state 
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takeover for consistent unsatisfactory performance.37  At the student level, students who do not 

achieve a certain mastery of core academic subjects are not promoted or graduated, or they 

receive a “certificate of attendance” rather than a full academic diploma.38 

Most observers assumed that lawsuits would quickly follow in states where standards and 

assessments triggered palpable consequences for students and schools.  While fears of litigation 

from disappointed students and schools were not misplaced,39 careful planning by policymakers, 

attention to policy implementation details, focused deployment of additional resources, student 

preparation, remediation, and an almost unlimited supply of second chances for students 

substantially reduced the number of successful lawsuits challenging the legality of high-stakes 

standards and assessments.40 

No Child Left Behind, high-stakes tests, and ‘adequate yearly progress’: the federal 

government steps in.  At its core, NCLB leverages state-created standards and assessments, 

increases transparency by disseminating data on progress, and imposes consequences on local 

districts and schools for insufficient annual student progress.  As commentators note, 

standardized tests are the fuel that runs the NCLB engine.41  Annual test scores must be 

generated and aggregated at the school-level and then disaggregated for a number of student 

subgroups that are traditionally underserved by public schools.42  All of these scores are used to 

assess whether a school is achieving adequate yearly progress.  Although states currently enjoy 

significant latitude in establishing annual proficiency benchmarks, under NCLB by 2014, all 

students must achieve academic proficiency.43 

A sliding scale of consequences befalls schools that do not achieve adequate yearly 

progress(AYP).44  Federally funded public schools that fail to achieve AYP are designated as “in 

need of improvement.”45  Schools failing to achieve AYP for two consecutive years must 
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develop an improvement plan after receiving technical assistance from the U.S. Department of 

Education.46  Also, students assigned to such schools are eligible to select another public school 

within the district.47  Schools that fail to demonstrate AYP for three consecutive years must 

provide, at district expense, tutoring services to students attending the schools.48  After four 

consecutive years, schools must undertake one of several measures, ranging from replacing 

school staff to implementing a more challenging curriculum.49  A school that fails to achieve 

AYP for five consecutive years must either surrender to state control, dissolve, or re-constitute 

itself as a charter school.50 

As observers note, “schools that fail to make AYP will likely be deemed failures, which 

in turn will generate pressure on state and local officials to do something to avoid that label.”51  

Such a characterization does not flow formally from NCLB itself, rather, “the media have 

translated ‘in need of improvement’ to mean ‘failing’.”52  One policy risk is that popular 

perception of schools that fail to achieve AYP will feed on itself thereby reducing the likelihood 

that the schools can improve in the future. 

Consequences flowing from this risk, and others, implicate a broad array of key public 

school constituencies vested with various stakes in a school district’s success.  These numerous 

and varied constituencies include educators, students, and parents.  As education professionals, 

teachers and administrators do not want their efforts to contribute to a determination that their 

schools is, under federal law, “in need of improvement” or worse.  Similarly, it is fair to assume 

that students assigned to such schools (as well as their parents) would at the very least prefer 

additional publicly-funded school options.53 

Fallout from under-performing schools extends beyond the schools.  Increasingly, state 

and local politicians feel vicariously liable for school success.  As states increasingly centralize 
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education policy control, governors’ interest in the fate of public schools increases.  Moreover, 

homeowners remain economically tethered to local public-school performance, especially in 

affluent suburban neighborhoods where public school reputations (real or perceived) influence 

home values.54  This economic equity interest in a home persists independent of whether a 

homeowner has school-age children.  Local economic and businesses interests, especially those 

with critical skilled-labor requirements, also have an important stake in the success of local 

public school systems.  These constituencies’ varied political, economic, and individual 

interests—combined with public school systems’ democratic accountability systems—help 

ensure the salience of political economy for education policy. 

Testing teachers.  Concurrent with growing unease with student academic performance 

and school accountability is persistent anxiety over teacher quality.  General concerns about the 

academic preparation of those seeking to become teachers, significant procedural barriers to 

entry into the teaching profession, and robust collective bargaining and public civil servant 

protections for existing teachers interact and fuel public misgivings about the quality of the 

teaching force.  Partly in response to such misgivings, the NCLB expressly requires that only 

“highly qualified” teachers staff classrooms for core academic subjects.55 

 To allay concerns over teacher quality and respond to NCLB requirements, many states 

and districts impose high-stakes tests on teachers.  Although the testing policies vary across 

states, teacher tests fall loosely into three broad categories.  One category—and the most 

common—involves testing for those seeking to enter the teaching profession or, more 

specifically, seeking a professional credential (certificate or license) necessary for public school 

employment.  A second category involves competency (or re-currency) testing for teachers who 

already possess a teaching credential and desire to re-new that credential or convert it from a 
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temporary into a permanent teaching credential.  Finally, a third category—and the least 

common—involves the use of high-stakes testing for purposes of teacher merit pay schemes, 

promotion schedules, or dismissal procedures. 

 An on-going effort by the National Board of Professional Teaching Standards (NBPTS) 

represents one of the more interesting, if controversial, developments in teacher high-stakes 

testing.  In an effort to improve teaching quality and more closely resemble norms in more 

established professions, such as medicine and law, the NBPTS spent many years and hundreds of 

millions of dollars to develop tests necessary for a teacher to receive National Board 

certification.  In stark contrast to traditional “high-stakes” tests, however, National Board tests 

are voluntary and teachers do not suffer direct consequences for either failing to earn 

certification or for declining to pursue it.  Indeed, as of 2006, approximately one percent of the 

U.S. teaching force had received National Board certification.  In many states and districts, 

however, teachers who have earned National Board certification are eligible for merit pay or 

salary schedule increases.  Whether the NBPTS has achieved its goal of improving teacher 

quality through national board certification remains hotly contested.56 

High-Stakes Testing Litigation 

 As the consequences of high-stakes testing increased and extended from students to 

include schools, school districts, and states, so too did the litigation effort seeking to blunt the 

consequences flowing from high-stakes tests.  Much of the litigation pursued one of three broad 

legal claims (or a combination of two or more claims): due process, equal protection, or statutory 

(notably Title VI).  A review of key lawsuits illustrates important themes. 

First, the Debra P. litigation involved Florida’s effort during the 1970s to impose 

successful passage of that state’s minimum competency exam as a condition for receipt of a full 
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public high school diploma.  Second, the GI Forum litigation in Texas illustrates a trend in 

judicial receptivity to legal challenges to exit exams.  During the 1980s, states like Texas 

implemented broader exit exams that also tethered mastery over substantive academic material as 

a condition for a full high school diploma.  Third, the Valenzuela v. O’Connell litigation in 

California reflects the current judicial posture toward exit exams.  Finally, high-stakes teacher 

testing is not immune from litigation and pursues many of the due process and equal protection 

themes pursued in legal challenges to student testing. 

Florida and ‘Debra P.’  In 1976, Florida lawmakers passed the Educational 

Accountability Act, which included an exit-exam requirement for high school graduation.57  

Students who failed were provided remediation classes as well as another chance to pass the test 

thirteen months later.  A student that failed the test for a second time did not receive a high 

school diploma and, instead, received a certificate of high school attendance. 58  Non-white 

students failed the initial test at a rate three times greater than their white student counterparts.59  

Results from the second administration of the test resembled the first—non-white students failed 

at a far higher rate than white students.60  Students denied a high school diploma because they 

failed to pass Florida’s exit exam sued the state arguing, in part, that the implementation of 

Florida’s exit exam requirement violated their due process and equal protection rights.  Although 

the lawsuit succeeded at the trial court level, a subsequent appeal and remand diluted the impact 

of the initial victory. 

Notice and preparation defects moored the Florida students’ procedural and substantive 

due process claims.  After finding that students possessed a property right in a high school 

diploma,61 the trial court concluded the state’s failure to provide adequate notice prior to altering 

high school diploma requirements constituted a procedural due process violation.62  The court 
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determined that the thirteen-month remediation program was insufficient to off-set the potential 

ten years of instruction provided prior to the development of the exit exam.63  If the procedural 

defects in Florida’s test were not enough, the trial court also found substantive due process 

problems.  Critically, the court concluded that the state’s curriculum did not adequately align 

with the material covered in Florida’s exit exam.64   

 In addition to due process defects, the trial court also concluded that Florida’s exit exam 

posed equal protection problems.  When combined with Florida’s past de jure segregation 

policies, evidence of disproportionate failure rates across various student subgroups supported 

the trial court’s conclusion that the exit exam discriminated against non-white students.65  The 

distribution of failure rates, along with the State Commissioner of Education’s anticipation of 

disproportionate failure rates, however, did not support a judicial finding of intentional 

discrimination.66  Despite the absence of any intentional discrimination, the trial court enjoined 

the State of Florida from implementing its exit exam consequences. 

 The State of Florida’s appeal met similarly skeptical appellate judges.  After quickly 

agreeing with the equal protection and procedural due process problems noted by the trial court, 

the appeals court dwelled on the exit exam’s validity and relation to the instruction that Florida 

students received in class.  The appeals court could not determine whether the exit exam 

sufficiently related to the curriculum due to a paucity of direct evidence admitted at trial.  Thus, 

the court remanded the case for a hearing on this issue.  On remand, both parties submitted 

lengthy testimony from a platoon of experts, and District Court Judge Carr was persuaded that 

Florida’s official curriculum, as implemented by a majority of the state’s teachers, provided 

students with a fair opportunity to learn what was necessary to pass the state’s exist exam.  

Moreover, by this point, enough time had passed so that every student in the system had attended 
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Florida schools deemed unitary.  Consequently, Judge Carr removed the injunction, and upon 

affirmance by the appeals court, Florida was permitted to implement its exit exam in full in 

1984⎯fifteen years after the initial trial court ruling that enjoined the exam’s implementation.67 

 Three key themes emerge from the Debra P. litigation saga.  First, litigants can 

successfully impede the implementation of high-stakes tests, at least those with procedural and 

substantive defects.  Second, although litigants successfully delayed implementation of Florida’s 

exit exam, the success was relatively short-lived.  In time, all of Florida’s students attended 

judicially-decreed unitary schools for their entire elementary and secondary schooling.  Florida 

educators further refined the curriculum to better align with the content of the exit exam.  After 

various appeals and remands, the circuit court concluded in 1984 that Florida’s use of the exit 

exam was permissible and that it could deny high school diplomas to those who failed the exit 

exam.68  Third, by the end of the fifteen-year lawsuit, Debra P. hints at a growing judicial 

reluctance to impede satisfactorily designed testing programs. 

Texas’ Exit Exam: ‘GI Forum.’  Similar to their Florida counterparts, Texas 

policymakers sought to improve student performance through the imposition of a high school 

exit exam.  In 1985, after a decade-long struggle over the direction of school reform in Texas, 

state lawmakers implemented the Texas Educational Assessment of Minimum Skills 

(subsequently replaced by the Texas Assessment of Academic Skills (TAAS)) as one piece of a 

larger school reform initiative.69  The Texas Assessment of Knowledge and Skills (TASK), 

introduced in 2003, replaced TAAS.70  Results from the TASK not only implicated students, but 

schools and school districts were assessed from data generated by the exam. 

 If necessary, both TASS and TASK afforded students with remedial assistance and 

multiple opportunities to pass the exit exam.  Under TAAS, students were permitted eight 
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chances to pass before the completion of their senior year.71  By giving students an unlimited 

number of chances to pass, the current TASK is even more indulgent.  Moreover, students who 

leave high school without a full academic diploma can continue taking TASK and will receive a 

diploma retroactively upon passage.72 

 Similar to the experience in Florida, test failure rates in Texas distributed unevenly across 

various student subgroups.  Notably, African-American and Hispanic students failed at 

disproportionate rates.  Representing minority students who failed the exit exam and were denied 

high school diplomas, attorneys from the Mexican American Legal Defense Fund (MALDEF) 

sued the state of Texas alleging that Texas’ exit exam violated the students’ equal protection, due 

process, and statutory rights.  However, only the students’ statutory Title VI claim proceeded to 

trial. 

Within the Title VI context, the court dwelled on the stark disparity in pass rates between 

white and non-white students.  Expert witnesses from both parties helped frame the focus on the 

pass rate disparity because both sides agreed that the initial administration of the exit exam 

adversely impacted non-white students73 and that statistically significant, though lower, 

disparities existed in the cumulative exam pass rates.74  On the basis of largely uncontested 

statistical evidence, the trial court in G.I. Forum concluded that the plaintiffs established a prima 

facie case against the state’s exit exam.75 

 Although minority students succeeded in establishing a prima facie case the state of 

Texas successfully defended its exit exam as a legitimate exercise in educational policymaking 

authority notwithstanding the exit exam’s disparate impact on non-white students.  The trial 

court concluded that the exit exam was intended to advance education reform in Texas and that 

the high-stakes graduation requirement was justified, in part, because it “encouraged learning.”76  
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The court also rejected the plaintiff’s assertion that equally effective yet less disparate 

alternatives to the exit exam existed.77  Moreover, the court noted that the state provided 

adversely affected students remedial classes expressly geared toward the exit exam.  

Consequently, Judge Prado ruled against the students and permitted the implementation of 

Texas’ exit exam. 

As commentators note,78 the GI Forum decision supports two quite distinct 

interpretations.  First, the outcome may be understood as a failure by the plaintiffs to rebut the 

state’s arguments about the TAKS’ efficacy in terms of achieving school reform.  Second, the 

decision may also reflect the court’s deference to states when it comes to establishing minimal 

standards necessary for graduation.  These competing interpretations of GI Forum present starkly 

different implications for policymakers. 

California.  In 1999, California joined a growing line of states that imposed successful 

completion of a state-wide exit exam as a condition for a student receiving a full high school 

diploma.79  Students begin taking the California High School Exit Exam (CAHSEE) in the tenth 

grade and are afforded multiple opportunities to re-take the exam.  CAHSEE was implemented 

in conjunction with a larger statewide effort to bolster academic standards and assessments.80 

Testing began in 2001 and implicated students planning to graduate in 2004.  By the 

summer of 2002, however, less than one-half of the class of 2004 had passed the exam.81  

Moreover, Latino, African-American, and low-income students were far less likely to pass.82  As 

a consequence, the California State Board of Education voted to delay denying diplomas to 

students until 2006.  As graduation for the class of 2006 approached with the looming prospect 

of denying thousands of California high school students’ diplomas, a class-action lawsuit was 
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filed in state court to enjoin the state from withholding diplomas from students who had failed 

the exit exam. 

 In Valenzuela v. O’Connell,83 the trial judge enjoined implementation for another year 

because the harm to the state in delaying implementation was outweighed by the harm arising 

from denying otherwise qualified students their high school diplomas.  Harms to the students 

included claims about equal protection and the right to an education.  Anxious to appeal the 

injunction and obtain definitive guidance from California’s Supreme Court, the State sought to 

by-pass the court of appeals.  California’s Supreme Court, however, sent the matter to the state 

appellate court rather than decide the merits of the injunction.84 

After hearing from both parties at oral argument and numerous others in amici curiae 

briefs, the three-judge appellate panel vacated the trial court’s preliminary injunction.  While the 

appellate court agreed with the trial court that the plaintiffs were likely to prevail on their equal 

educational opportunity denial claims,85 the appellate court nonetheless concluded that granting 

injunctive relief would be an improper encroachment upon legislative terrain.86  Favoring the 

state’s high-stakes test, the appellate court ruling prompted a settlement between the litigating 

parties.87 

 The appellate court made clear its feeling that the trial court’s injunction prohibiting 

CAHSEE’s full implementation injected the judicial branch too deeply into legislative terrain.88  

In so doing, the appellate court noted that the trial court’s remedy impermissibly limited 

policymakers’ discretion to bring CAHSEE into constitutional compliance.89  Although the 

political question doctrine is notoriously murky,90 litigation efforts seeking to influence high-

stakes testing policies invariably push the envelope of the separation of powers doctrine.  A clear 

demarcation does not typically exist between a court protecting a student’s procedural and 
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substantive due process rights and a plaintiff seeking to accomplish through litigation a policy 

objective that is not achievable through the legislative processes.  This is especially true today as 

most states have clear understandings about what elements in a high-stakes test are necessary to 

address courts’ due process concerns. 

 Much criticism dwells on the appellate court’s decision to vacate the trial court’s 

preliminary injunction.  Specifically, critics argue that the trial and appellate courts did not 

appreciate fully how the students’ due process rights were infringed by implementing 

CAHSEE.91  Commentators note that survey data suggested that not all students were provided 

with the instruction necessary to prepare for the exam, a factor that weighed heavily in Florida’s 

Debra P.92 decision. 

Despite the plaintiffs’ disappointment with the outcome in O’Connell, the appellate court 

decision prompted significant settlement negotiations that culminated in new state legislation.93  

New California law generates important benefits for students who struggle with CAHSEE.  First, 

students are entitled to two additional years of instruction if they have not passed the exam by 

the end of their senior year.  This supplemental instruction focuses on preparing students for the 

exam.  Second, students whose primary language is not English are entitled to receive two 

additional years of language instruction to enable them to pass the exam. 

Teacher testing litigation.  Similar to high-stakes tests for students, high-stakes tests for 

teachers invites litigation.  However, the legal contexts for teacher and student high-stakes 

testing differ in important ways.  Important differences involve teacher collective bargaining 

rights that bind teachers and school districts in addition to general employment and contract law.  

Among the various uses of high-stakes teacher tests their use for re-certification of existing 

teachers and for teacher dismissal procedures presents the greatest legal challenges.  Despite an 
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array of various uses of high-stakes teacher tests by districts and states, most legal challenges to 

them pivot on teachers’ due process and equal protection rights. 

 Along with fair notice, a critical due process concern for teacher high-stakes tests 

involves the test’s psychometric validity.  Simply put, to the extent that a teacher test seeks to 

measure teacher competence the test must, in fact, reliably measure some defensible construct of 

teacher competence.  To assess test validity, courts frequently look to see whether appropriate 

validation techniques were used, such as those contained in the Uniform Guidelines on Employee 

Selection Procedures (adopted by the U. S. Equal Employment Opportunity Commission) or the 

Standards for Educational and Psychological Testing (adopted by the American Psychological 

Association). 

 States’, schools’, and districts’ use of National Teacher Examinations (NTE) has 

generated considerable litigation focusing on content validity.  In United States v. South 

Carolina,94 judges upheld the state’s use of NTE for the initial hiring as well as pay 

classification decisions of teachers and concluded that ample evidence existed of the NTE’s 

content validity.  An opposing judicial view of the NTE’s validity is found in Georgia 

Association of Educators, Inc. v. Nix.95  In Nix, the court concluded that Georgia’s requirement 

of a minimum NTE score as a requirement for a six-year teaching certificate was arbitrary as

effort had been made to validate the minimum cut score and its intended purpose.  Despite 

conflicting case law, courts appear increasingly reluctant to upset a state’s and district’s use of a

professionally recognized test, so long as evidence of a serious effort to establish the validity of 

the test 

 no 

 

to the purpose used exists. 

 In addition to due process concerns, a second area of legal exposure for high stakes 

teacher tests involves teacher equal protection claims.  Equal protection claims arose in United 
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States v. South Carolina,96 where the federal government sued the State of South Carolina (and 

numerous educational agencies and officials) for its reliance on results from National Teacher 

Examinations (NTE) in its teacher certification program.  Similar to many states, South Carolina 

officials used high-stake test results for decades.  Also similar to the experience of many states, 

results from NTE broke along racial lines and prompted claims of racial discrimination.  The 

plaintiffs asserted that teachers’ rights guaranteed by the Fourteenth Amendment and Title VII 

were compromised by South Carolina’s use of test results.  Although, the legal mechanics of the 

Fourteenth Amendment and Title VII differ in important, technical ways, a few basic principles 

link the two sources of legal claims. 

 Although a state’s policy to use high-stakes teacher tests for teacher certification (and 

other) purposes is facially race-neutral, courts will nonetheless assess whether sufficient 

evidence of an intent to discriminate exits if test results skew along racial, gender, or ethnic lines.  

After reviewing more than three decades of use in South Carolina of teacher high-stakes testing, 

the court did not find any evidence of discriminatory intent.  In the absence of any intentional 

discrimination, South Carolina needed only to defend its use of teacher testing as “rationally-

related” to its stated policy goal of improving public education.  In concluding that South 

Carolina’s reliance on NTE was not irrational from a policy perspective, the court placed 

important significance on the extensive efforts to validate NTE and certification minimums with 

policy objectives relating to basic teacher competence.97 

Similarly, for Title VII purposes, the plaintiffs in United States v. South Carolina 

succeeded in establishing that a disproportionate number of non-white teacher applicants failed 

to receive certification due to their failure to achieve the necessary minimum NTE score.  As a 

result, the legal burden shifted to South Carolina officials to justify such a result.  Emphasizing, 
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once again, the importance of psychometric test validation efforts, the court concluded that the 

state had sustained its evidentiary burden and upheld the state’s use of NTE.98 

 Finally, policies designed to link teacher performance assessments and student high-

stakes test results not surprisingly trigger litigation.  For example, in 2003 the Palm Beach 

County (FL) school board initiated proceedings to dismiss a teacher.  At that time, Florida law 

required school boards to base annual teacher assessments “primarily” on student performance 

on state and local tests, including the Florida Comprehensive Assessment Test.99  Although the 

school board’s evidence of teacher incompetence presented at a teacher dismissal hearing was 

overwhelming, the evidentiary record did not include any student performance data from 

Florida’s high-stakes tests.100  Consequently, concluding that applicable Florida law did not 

provide for any discretion in the matter, a Florida court in 2006 reversed a teacher’s dismissal.101 

 Ironically, a Florida law designed to boost student achievement through high-stakes tests 

was successfully used by incompetent teachers in United States v. South Carolina to reverse their 

dismissals on procedural grounds.  Recognizing that motivated students may succeed on high-

stakes tests despite teacher incompetence, Florida lawmakers quickly amended the relevant state 

statute in a way that prevents what happened in Sherrod from happening in the future.102 

 

PART III:  HIGH-STAKES TESTING’S LEGAL FUTURE 

Regardless of various (and potentially competing) interpretations, the GI Forum decision 

remains the most recent explication of the judiciary’s posture toward legal challenges to state 

exit exams.  Standing alone or in conjunction with the earlier Debra P. decision, the GI Forum 

decision signals courts’ reluctance to dislodge state exit exams.  The arc of the multi-decade 
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litigation project aimed at high-stakes testing suggests that judges are increasingly hesitant to 

second-guess policymakers who design and implement high-stakes test with care and rigor. 

 Although emerging litigation trends indicate an increased reluctance of courts to second 

guess high-stakes testing programs, litigation continues to influence such programs.  The mere 

specter of litigation—including lawsuits unlikely to prevail—imposes concrete costs on 

policymakers inclined to pursue high-stakes testing.  Even though the clear litigation trend 

suggests that legal challenges to high-stakes tests are unlikely to succeed against tests that are 

carefully planned and crafted, successfully defending against a lawsuit generates financial costs 

as well.  For cash-strapped states in particular, these potential financial costs might be sufficient 

to prompt states to lower student proficiency thresholds in an effort to reduce both legal exposure 

and political fallout.  Additionally, the nation’s on-going experience with NCLB suggests that 

political pressure might be a more efficacious instrument to blunt the consequences of poor test 

results.  Finally, those advocating increased school spending increasingly leverage poor test 

results into legal claims of inadequate education services. 

Litigation, High-Stakes Testing, and Perverse Incentives: Turning a Race to the Top Into 

Race to the Bottom 

The existence of high-stakes or consequences flowing from academic performance 

generates pressure to dilute academic standards.  States’ experiences with setting (or resetting) 

standards after NCLB illustrate how such perverse incentives operate.  Prior to NCLB, many 

states, notably Southern states, began a campaign to increase state standards for their students.103  

Indeed, prior to 1989, many states engaged in something resembling a “race to the top” in terms 

of developing and implementing rigorous student achievement goals.104 
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NCLB changed states’ incentives dramatically, however, and helped transform a “race to 

the top” into a “race to the bottom.”105  Built into NCLB’s statutory architecture, however, is the 

incentive and ability for states to “dumb-down” their proficiency standards with virtual impunity.  

States are incented to dilute academic standards because those states that do not achieve AYP 

face a series of escalating NCLB consequences.106  States have the ability to dilute proficiency 

standards because states themselves (with minimal Department of Education oversight), define 

the student proficiency standards that are used to assess whether AYP is achieved.107   

 A review of states’ proficiency standards reveals sometimes-considerable variation over 

time.  Commentators note that variation in state standards ranges from “world-class” to 

“laughable” and that such variation renders the notion of student “proficiency” almost 

“meaningless.”108  A study of state standards from 2003 through 2007 finds that while 

proficiency level differences among states are shrinking over time, the overall trend is 

downward, not upward.109 

Non-Litigious Resistance, Political “Side Doors,” and NCLB 

 One lesson emerging from the still-unfolding NCLB experience includes the efficacy of 

non-litigious pressure for those displeased with the results of high-stakes testing.  This political 

pressure takes various forms, including legislative and administrative. 

 On the legislative front, lawmakers proposed ways to alter NCLB even before the 

legislation formally expired.110  While Democrats focused on ways to increase federal funding 

attached to NCLB,111 Republicans considered ways to relieve states from high-stakes testing 

requirements.112  These various legislative strategies will culminate soon when Congress 

formally undertakes NCLB reauthorization. 
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In addition to legislative avenues, states and schools districts have also expressed their 

displeasures with NCLB through administrative channels, principally with petitions for waivers 

from the U.S. Department of Education.  Pursuing a waiver strategy can provide something of a 

“side-door” escape from some of NCLB’s more onerous requirements.  Commentators describe 

the waiver strategy as a “safer and more successful way to cope with NCLB.”113 

 Indeed, the act itself formally accommodates waiver applications.114  States and  school 

districts can apply for a waiver if the proposed modification will increase the quality of academic 

instruction and improve student academic achievement.115  Waivers may provide relief from 

NCLB requirements for no more than four years.116  Despite NCLB’s waiver provision, 

commentators describe the requirements necessary to obtain a waiver as “burdensome.”117 

Anxious to reduce political criticism of NCLB, Education Secretary Margaret Spellings appeared 

to display a robust appetite for waivers, despite strong public rhetoric to the contrary.118  

Moreover, waivers have provided relief on matters ranging from tutoring restrictions for large 

urban districts,119 to measuring adequate yearly progress,120 to relieving districts devastated by 

Hurricane Katrina.121 

 The political aspects of waivers can be tricky.  On the one hand, Education Secretary 

Margaret Spellings has announced frequently that NCLB is “working” and here to stay.”122  

Thus, Secretary Spellings cannot be seen to undermine this position by granting too many 

waivers.  On the other hand, political opposition to NCLB—even bi-partisan opposition—is not 

hard to find.123  This is particularly ominous as the law approaches reauthorization. 

An unsuccessful pursuit of waivers, however, can fuel litigation.  In Connecticut v. 

Spellings,124 the State of Connecticut sued the U.S. Department of Education because of the 

Department’s failure to grant Connecticut’s waiver requests.125  In denying the State of 
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Connecticut’s claims, the court noted that not only had Secretary Spellings declined to withhold 

federal education funding but also that courts lack judicially manageable standards with which to 

review a waiver denial.126 

High-Stakes Testing and School Finance Litigation 

Another policy consequence involves costs associated with school finance advocates who 

successfully leverage poor test results into legal claims for increased educational spending, 

principally through adequacy lawsuits.127  Although the school finance litigation and high-stakes 

testing movements began independent of one another, the emergence of adequacy theory in 

school finance litigation helped forge a link between the two movements.  Specifically, results 

from high-stakes tests—in particular, poor results—provided critical evidence for litigants 

seeking from courts a declaration that schools or districts were “inadequate” as a matter of state 

constitutional law.128 

Litigation in Kansas129 perhaps most cleanly illustrates how high-stakes testing and 

school finance litigation can conflate.  The Kansas Constitution, as amended in 1966, mandates 

that the legislature “make suitable provision for finance of the educational interests of the 

state.”130  In 1992, Kansas lawmakers enacted the School District Finance and Quality 

Performance Act (SDFQPA) to meet its constitutional duty.131  The SDFQPA created a 

statewide property tax and a statewide system for collecting and disbursing property tax 

revenues.  Although the SDFQPA presumes equal per pupil spending, district-specific weighti

factors modify this presumption.  In addition, the SDFQPA established a guaranteed per pupil 

spending floor along with an accountability system tied to state minimum student performance 

standards in specific subjects.

ng 

e 
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132  Despite a guaranteed per pupil spending floor, a school financ

lawsuit challenging the SDFQPA succeeded in 20
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Kansas’ student proficiency standards—a necessary component under NCLB—played a 

critical role in the courts’ assessment as to whether the Kansas school finance system passed 

state constitutional muster.  At trial, NCLB data were essential to the court’s conclusion that the 

SDFQPA violated the Kansas Constitution.134  Although part of the trial court decision was 

reversed on appeal,135 even the Kansas Supreme Court interpreted educational adequacy in terms 

of student achievement measured incident to NCLB requirements.136  

Notably, in the Kansas school finance litigation both the plaintiffs and defendants turned 

to NCLB data to support their respective legal positions.  The plaintiffs pointed to 2002 and 2003 

math and reading proficiency scores for fifth, eighth, and eleventh grade students as evidencing 

substantial achievement gaps between and among various student cohorts.137  The court noted 

that this evidence was both “informative and disturbingly telling.”138  Despite the glaring gaps in 

student achievement highlighted by the plaintiffs, the defendants noted that even these gaps were 

not enough to preclude the schools and districts from achieving AYP under NCLB.  Although 

unsuccessful, the defendants argued that achieving AYP under NCLB precluded a finding that 

the schools and districts provided an inadequate education.139  Setting aside debates about 

whether the Kansas courts correctly interpreted NCLB data for school finance purposes, the 

critical point is that the courts construed a key school finance concept—educational adequacy—

in terms of student academic outcomes prompted by the high-stakes testing incident to NCLB. 

 Of course, as litigants are beginning to find, results from high-stakes testing—long 

presumed to be a sword for plaintiffs in school finance lawsuits—may also be used as a shield by 

districts and states to defend against claims that resources are inequitably or inadequately 

distributed.140  The torturous school finance litigation in Texas illustrates this possibility. 
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 In 2005, after protracted litigation, the Texas Supreme Court adopted student test results 

as its focus rather than such inputs as per pupil spending.141  The court concluded that Texas was 

required to fund public K-12 education necessary to achieve a “general diffusion of 

knowledge.”142  The court declared that it would adopt a “plainly [test] result-oriented” 

perspective to assess whether the state was meeting its constitutional obligation.143  In rejecting 

the plaintiffs’ argument that per pupil spending gaps influenced student achievement disparities 

the court endeavored to separate student inputs (resources) and outcomes (test results).  To 

justify its decision to separate inputs and outcomes, the Texas court noted that even though per 

pupil spending differences remained static, student test scores improved.144  Moreover, student 

test scores increased even though the tests and the material covered in them became more 

difficult.145 

Teacher Testing 

 Similar to legal trends in student high-stakes testing, courts appear increasingly unlikely 

to strike down properly designed high-stakes teacher tests.  Aside from critical procedural due 

process concerns, notably fair notice, what makes teacher testing more complicated than student 

testing is aligning the test to a measureable outcome.  Simply put, consensus more readily exists 

on how to operationalize desired student outcomes than desired teacher outcomes.  Complicating 

the issue further is that teacher competency can be plausibly assessed by tests designed to gauge 

teacher skill levels or, in contrast, by results from student achievement tests.  Whether a teacher’s 

effectiveness should be measured by student improvement will persist as a policy debate.  The 

debate takes on particular salience in those states and districts that consider implementing 

various teacher merit pay schemes.  Central to this debate is uncertainty about the relation 
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between the quality of teaching and student learning.  The uncertainty about this critical relation 

makes courts, in general, less likely to intrude into substantive disputes about it. 

 Two recent changes in the policy arena also evidence policymakers’ increased 

commitment to high-stakes teacher testing.  Most important, of course, is NCLB’s command for 

“highly qualified” teachers for core academic subjects.  Although not mandatory, the 

development of National Board certification for teachers provides independent momentum for 

teacher testing.  Required high-stakes test for purposes of certification (and/or re-certification) 

and the voluntary National Board certification process illustrates states’ receptivity to policy 

“carrots” as well as “sticks” when it comes to assessing teacher quality and the central role that 

high-stakes tests play. 

 

PART IV:  CONCLUSION 

 Litigation trends involving high-stakes testing illustrate the dynamic relation between law 

and education policy.  High-stakes tests’ initial design limitations as well as residual concerns 

about the vestiges of segregated schooling prompted courts to impede early high-stakes tests.  

Once formerly segregated districts achieved unitary status and tests displayed greater attention to 

students’ due process concerns, however, courts became more reluctant to interfere with the 

increasingly popular high states testing policies.  NCLB’s incorporation of high-stakes tests has 

further embedded testing into the American educational landscape.  Although policymakers 

disagree about the usefulness of such tests, few disagree about their potential consequences for 

students, schools, and districts. 

Even if one desired to turn back the judicial clock to an era when courts were far more 

aggressive in striking down state and school district efforts to impose high-stakes tests, one 
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critical policy argument suggests that the test instrument should remain even if the consequence 

is removed.  Although policymakers might debate high-stakes tests’ policy efficacy, most 

concede that such tests generate valuable data on student academic performance.  At the very 

least, to ensure that such data exist districts and states should be able to require testing even if a 

student’s performance will not implicate that student’s status in school.  That is to say, schools 

and districts should continue administering high-stakes tests, even if courts were to strip the 

high-stakes component from the tests. 

 One helpful model in this regard flows from NCLB and involves National Assessment of 

Educational Progress (NAEP) participation.  Prior to NCLB state participation in NAEP tests 

was purely voluntary.  NCLB requires that participating states annually administer state student 

performance tests in math, reading, and science to, in part, determine whether a school or district 

has achieved adequately yearly progress under NCLB.  Despite requiring that states participate in 

NAEP, NAEP results, however bad, pose no adverse consequence to the states (aside from 

potentially bad publicity).  Although NAEP tests do not include any “high-stakes” consequence, 

participation in NAEP serves important policy functions by fueling comparisons across states 

and generating helpful student performance data. 

 For better or worse (or, more accurately, for better and worse), high-stakes testing 

increasingly dominates the American K-12 educational terrain.  The policy stakes surrounding 

the fate of high-stakes testing are high.  The arc of multi-decade litigation suggests that high-

stakes testing’s policy fate will be determined in the political rather than judicial arena. 
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