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McCulloch v. Maryland is arguably the Supreme Court’s single most
influential opinion and certainly one of its most celebrated.! In a
1919 biography of its author, Albert Beveridge wrote:

In effect John Marshall [in McCulloch] rewrote the fundamental law
of the Nation; or perhaps it may be more accurate to say that he
made a written instrument a living thing, capable of growth, capable
of keeping pace with the advancement of the American people and
ministering to their changing necessities. This greatest of Marshall’s
treatises on government may well be entitled the “Vitality of the
Constitution.”

Later, Justice Felix Frankfurter concurred with James Bradley Thayer’s
assessment that “the conception of the nation that Marshall derived from
the Constitution and set forth in M’Culloch v. Maryland is his greatest single
judicial performance.” More recently, an academic discussion of “canon-
ical cases” began “with a legal document that generates no contention at
all: John Marshall’s opinion in McCulloch v. Maryland, which established an
expansive view of national power under the U.S. Constitution.”

As these and countless other commentators have recognized, McCull-
och’s importance arises from its doctrine of implied congressional pow-
ers, which has been applied even to constitutional amendments adopted
decades after the McCulloch decision.’ Revered though it may now be, Chief
Justice Marshall’s opinion provoked a hostile commotion when it was
issued, so much so that he was moved to defend it in a series of anonymous
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newspaper essays.® The opinion remained controversial for many years,
and it deserves to become controversial once again.

The issue in McCulloch was whether the Second Bank of the United
States could legally refuse to pay a tax that the state of Maryland imposed
on its Baltimore branch. After deciding that Congress had an implied con-
stitutional power to incorporate a bank, the Court held that Maryland’s
tax was unconstitutional. Both conclusions were debatable, but the opin-
ion was unanimous. Marshall articulated an elegant and defensible legal
standard for assessing congressional exercises of implied powers, but his
application of that standard was extremely lax.

Subsequently, McCulloch was used to justify expanding federal power
far beyond its proper constitutional bounds. Although Marshall’s opinion
lends itself to this use, the decision need not and should not be relied on
as a precedent for such expansion. McCulloch’s bicentennial is an apt occa-
sion for reevaluating its indisputably significant contribution to American
jurisprudence.

The Bank Controversy Begins

The constitutionality of a national bank was thoroughly debated during
the founding period. When President George Washington appointed Alex-
ander Hamilton secretary of the treasury, one of his first projects was to
stabilize the government’s fiscal affairs. As part of that initiative, Hamilton
offered Congress a detailed proposal for the incorporation of a predomi-
nantly private bank in which the federal government would be a minority
shareholder. This government-sponsored enterprise would provide bank-
ing services to the government, but it would operate like other banks for
its owners’ profit.

The Senate passed the bill, apparently without much discussion. The
House of Representatives also approved it by a large margin, but Rep.
James Madison led a vigorous opposition. His constitutional objections
began with the principle that Congress has only the powers given to it in
Article I of the Constitution. Implied powers certainly exist, as the neces-
sary and proper clause confirms,” but every one must be closely tied to the
end and nature of an enumerated power. He argued that once one accepts
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devices, such as the proposed bank, that are merely conducive or indirectly
related to the exercise of an enumerated power, “a chain may be formed
that will reach every object of legislation, every object within the whole
compass of political economy.”® That would violate the principle that the
federal government is one of limited powers, and it would subvert the
states’ reserved powers.

Madison also mentioned in passing that the Constitutional Convention
had rejected a proposal to give Congress an enumerated power to grant
charters of incorporation. As it happens, Madison himself made that pro-
posal. Apart from any relevance the convention’s decision might have to
the constitutional issue (which is open to considerable doubt), Madison’s
proposal suggests that his argument for a narrow reading of implied pow-
ers was not based on policy objections to this particular power or on polit-
ical or policy objections to Hamilton’s bank proposal.® Although his own
administration had proposed the bill, President Washington sought opin-
ions about its constitutionality from members of his cabinet.

Edmund Randolph’s Opinion

The attorney general was the first to respond.'® Randolph went into some
detail about the specific functions of the proposed corporation and about
how those functions might be tied to specific powers conferred on Con-
gress by the Constitution. His conclusion was the same as Madison’s:

If the laying and collecting of taxes brings with it every thing which,
in the opinion of Congress, may facilitate the payment of taxes; if to
borrow money sets political speculation loose, to conceive what may
create an ability to lend; if to regulate commerce is to range in the
boundless mazes of projects for the apparently best scheme to invite
from abroad, or to diffuse at home, the precious metals; if to dispose
of or to regulate property of the United States, is to incorporate a
bank, that stock may be subscribed to it by them, it may without exag-
geration be affirmed that a similar construction on every specified
federal power, will stretch the arm of Congress into the whole circle
of state legislation."
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Randolph’s opinion is notably careful to reject some arguments that
would have supported his conclusion that the proposed bank was uncon-
stitutional. He contended, for example, that the Constitution’s use of the
word “proper” in the necessary and proper clause does not add to the lim-
its on implied powers that would otherwise exist.

Similarly, Randolph rejected an argument according to which the Con-
stitution’s enumeration of some powers that might have been inferred
implies that similar un-enumerated powers (such as a power to establish
corporations) should not be inferred. And he refused to rely on statements
supposedly made at Philadelphia and in the ratifying conventions: “Ought
not the Constitution to be decided on by the import of its own expres-
sions? What may not be the consequence if an almost unknown history
should govern the construction?”*>

Thomas Jefferson’s Opinion

The secretary of state also believed the bank bill was unconstitutional, in
part for reasons similar to those on which Madison and Randolph primar-
ily relied.” In significant respects, however, he went further.

Jefferson, for example, began with a long list of ways in which he
believed that particular aspects of the bank bill were inconsistent with var-
ious state laws. Why that was relevant to the bill’s constitutionality he did
not explain. Nor would it have been easy to do so. Congress is authorized
to override state laws when acting within the scope of the powers granted
by the Constitution, and Congress is not authorized to exceed those pow-
ers whether or not doing so would conflict with state law.

Unlike Randolph, Jefferson relied on reports that the Constitutional
Convention had rejected a proposal to give Congress power to establish
corporations. One objection to the proposal, he apparently had heard, was
that Congress “would have a power to erect a bank, which would render
the great cities, where there were prejudices and jealousies on the subject,
adverse to the reception of the Constitution.” Here again, he seems to have
thought this was self-evidently relevant. But it certainly was not. Indeed, Jef-
ferson was apparently the only participant in the bank debates who believed
that such reports should affect the interpretation of the Constitution.+
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Perhaps most important, Jefferson argued that the word “necessary” in
the necessary and proper clause means absolutely necessary. The Consti-
tution, he maintained, was “intended to lace [Congress] up straitly within
the enumerated powers, and those without which, as means, those powers
could not be carried into effect . . . that is to say, to those means without
which the grant of power would be nugatory.”s Jefferson seemed to think
that unless one took this extremely narrow view of implied powers, there
would be no limits at all on Congress.

Did he really believe this? Oddly, Jefferson’s opinion ends with an implicit
concession that the bill’s constitutionality may have been a much closer
question than his whole preceding string of arguments and assertions had
suggested:

It must be added, however, that unless the President’s mind on a view of
everything which is urged for and against this bill, is tolerably clear that it
is unauthorized by the Constitution; if the pro and the con hang so even
as to balance his judgment, a just respect for the wisdom of the legislature
would naturally decide the balance in favor of their opinion. It is chiefly
for cases where they are clearly misled by error, ambition, or interest, that
the Constitution has placed a check in the negative of the President.®

The opinion leaves us to wonder what Jefferson thought could reason-
ably be said against his position and why he was not sure he had refuted
those arguments. It also leaves us to wonder why he later told Madison
that anyone who attempted to establish or operate a branch of the bank
in Virginia would be guilty of treason against the state and should be sen-
tenced to death by the state courts.”

Alexander Hamilton’s Opinion

Writing under extreme pressure created by the constitutional deadline for
the president’s decision, the secretary of the treasury produced a power-
fully detailed defense of the constitutionality of his bank proposal.®® He
attempted to refute every argument advanced by the other two cabinet
members, and he offered his own alternative legal analysis.



20 MCCULLOCH V. MARYLAND AT 200

In several passages, especially those refuting the arguments that were
peculiar to Jefferson’s shoddy opinion, Hamilton was, in my view, com-
pletely successful. For example, not only was Jefferson’s interpretation of
the word “necessary” contrary to ordinary usage but it would also absurdly
cripple the government and thus make the necessary and proper clause
into what Hamilton called “a rule to justify the overleaping of the bounds
of constitutional authority, [rather] than to govern the ordinary exercise
of it.””

Hamilton’s principal response to Randolph met the attorney gener-
al’s argument head-on. Randolph had canvased several enumerated con-
gressional powers and set out additional powers that he thought could
be inferred from them. Hamilton argued that these implied powers were
incomplete and that the power of incorporation was as easy to infer as
many others that would not be controversial. A lot can be said for Hamil-
ton’s objection to Randolph’s opinion on this point.

It is much less clear that Hamilton’s own criterion for assessing the
scope of the legislature’s implied powers is sound. He argued that every
government has the inherent power to employ those means that have a
natural relation to any lawful end. Accordingly, the federal government
may use “all means” that relate to pursuing such ends “to the best and
greatest advantage.” But the Constitution does not, he said, authorize
Congress to supervise the health, safety, or morals of Philadelphia resi-
dents, so a federal corporation may not be established for that purpose.
Similarly, said Hamilton, “the constitutional test of a right application
[of money] must always be, whether it be for a purpose of general or
local nature.”*°

Skeptics such as Madison and Randolph could justifiably have won-
dered whether a distinction between general and local purposes is
capable of providing any real security against the danger that so con-
cerned them. But Hamilton made a stronger argument in defense of the
bank bill itself. He analyzed in considerable detail the relation between
the establishment of a bank and the enumerated congressional pow-
ers dealing with trade, government finances, and national defense.
The ability to exercise those powers would, in many circumstances, be
extremely constrained without access to banking services, and a law
ensuring those services’ availability would not necessarily be a step
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toward occupying what Madison called “the whole compass of political
economy.”*

Notwithstanding Hamilton’s thorough defense of the bill, President
Washington apparently remained uneasy. He discussed the issue several
times with Rep. Madison, who drafted a veto message at his request.* In
the end, Washington approved the legislation without comment.

Establishment of the Second Bank of the United States

The charter that Washington signed expired by its terms in 1811, and Con-
gress did not pass a bill reestablishing a bank until 1815. By then, Madison
was president. He disapproved the bill, saying in his veto message that he
did not think it offered the government sufficient “security for attaining
the public objects of the institution.”” But he added that constitutional
objections were “precluded in my judgment by repeated recognitions
under varied circumstances of the validity of such an institution in acts of
the legislative, executive, and judicial branches of the Government, accom-
panied by indications in different modes, of a concurrence of the general
will of the nation.”

The next year, Congress passed a bill that satisfied President Madi-
son’s policy concerns, and he signed it. Like its predecessor, the Second
Bank of the United States was a federally chartered private corporation
in which the federal government owned a 20 percent interest. The First
Bank, created at a time when there were only three or four state-chartered
banks in the whole country, served a pretty obvious and pressing govern-
ment purpose.® By 1816, some 246 banks had been established.?

Competition from the Second Bank could threaten state banks’ prof-
its and even their viability, which had obvious political implications. Less
obviously, the proliferation of state banks might have affected the constitu-
tional issue because it lessened the need for a national bank and increased
the opportunity for federal interference with state policies. It is at least
arguable that what was necessary and proper in 1791 might not have met
that criterion in 1816.
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John Marshall and Congress’ Implied Powers

McCulloch was not the first case to consider the extent of Congress’ implied
powers. In United States v. Fisher, the Court upheld a statutory provision
requiring that debts to the United States be given priority when distrib-
uting the assets of an insolvent or bankrupt debtor.*” Although Marshall
asked what the source of congressional authority for the regulation was, he
rather strangely ignored the bankruptcy clause.?® After alluding instead to
the necessary and proper clause, he offered this analysis:

Congress must possess the choice of means, and must be empow-
ered to use any means which are in fact conducive to the exercise of a
power granted by the constitution.

The government is to pay the debt of the union, and must be autho-
rised to use the means which appear to itself most eligible to effect
that object.*

Any means at all, no matter how unnecessary or improper they may
be? Fisher’s holding looks like a free pass that exempts Congress from any
meaningful judicial scrutiny. And if there was a good reason to rule so
broadly, instead of relying on the bankruptcy clause, Marshall did not say
what it was.

Fisher is not mentioned in McCulloch, which proceeds more judiciously.>
The opinion includes an acknowledgment that the principle of limited and
enumerated powers “is now universally admitted,” along with two dis-
tinct arguments for upholding the bank.3' First, the constitutionality of a
national bank, “if not put at rest by the [long] practice of the Government,
ought to receive a considerable impression from that practice.”® Only a
“bold and plain usurpation,” Marshall suggested, would justify the Court
in repudiating an established exercise of congressional power.3 Second,
even without such an established practice, both the dictates of reason and
the necessary and proper clause authorize Congress to choose appropriate
means of executing the powers given to it.3

Marshall set forth this second conclusion in what became a celebrated
legal test.
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Let the end be legitimate, let it be within the scope of the Constitu-
tion, and all means which are appropriate, which are plainly adapted
to that end, which are not prohibited, but consist with the letter and
spirit of the Constitution, are Constitutional.

Although McCulloch contains other language that resembles the parallel
passage in Fisher,3 this formulation is carefully calibrated to respect both
the federal government’s legitimate needs and the limited scope of federal
power. Marshall, moreover, promises that the Court will stop Congress
from invoking its lawful powers as a pretext for accomplishing objects not
entrusted to it.3”

As an abstract matter, even Madison and Randolph might have acqui-
esced to this general rule from McCulloch. But how does one determine
which means are appropriate and which are inconsistent with the spirit
of the Constitution? How plainly must a means be adapted to a legitimate
end? And how should a court investigate the possibility that the exercise
of a granted power is a pretext for usurpation? Depending on how such
questions are answered in specific cases, the apparent difference between
Fisher and McCulloch could easily disappear.

Unfortunately, McCulloch does little more than gesture vaguely at the
contribution a bank can make to the exercise of Congress’ enumerated
powers.3® This contrasts with the detailed exposition in Hamilton’s opin-
ion, with which Marshall was quite familiar. When you add that the econ-
omy’s banking sector was far more developed in 1816 than it had been in
1791, Marshall could be seen as suggesting, in the spirit of Fisher, that the
Court should rubber-stamp congressional exercises of power whenever
there has not been “a bold and plain usurpation.”

It would no doubt be unreasonable to expect judges to demand the kind
of detailed argument about the need for a bank that Hamilton offered to
President Washington. But there were some obvious reasons for doubting
that this particular bank law was consistent with the spirit of the Con-
stitution. The McCulloch opinion never mentions that Congress had not
established a government agency but instead had incorporated an essen-
tially private bank controlled by private shareholders who sought profits
for themselves. That institution, moreover, was given competitive advan-
tages over state banks.
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Shouldn’t the Second Bank’s lawyers at least have been required to jus-
tify these features of the law, perhaps with evidence that the government’s
ability to carry out its legitimate functions was threatened by deficiencies
in the existing banks? And how did the Court know that the Second Bank
was structured to serve the government’s interests rather than as a pretext
to enrich the private shareholders? For example, did the bank’s practice of
establishing branches anywhere it chose serve any real purpose other than
increasing private profits?

Such questions were raised by Maryland’s lawyers. Marshall ignored
those questions while expatiating without any clear necessity on the polit-
ical theory of the union. He plausibly rejected conclusions that could have
crippled the federal government, but he did not address serious issues
raised by the specific statute before the Court. He presumably could have
provided a reasoned justification for the statute’s problematic aspects, and
such a justification might have persuaded reasonable and disinterested
observers.? If Marshall had taken this path, it would be harder to interpret
McCulloch as a slightly disguised reaffirmation of Fisher’s blatant invitation
to congressional overreach. Unfortunately, the opinion’s airy silence in the
face of these problems has made it all too easy to treat McCulloch as just
such an invitation.

How could this silence have been justified? David S. Schwartz main-
tains that Marshall was writing in the shadow of controversies about the
federal government’s power over internal improvements, control of the
money supply, and the scope of the commerce clause.*® For that reason,
Schwartz believes, “The most logical inference from McCulloch’s fail-
ure to [construe one or more specific enumerated powers] is that Mar-
shall wanted to avoid interpreting any enumerated powers, and thereby
embroiling the Court in further controversy.” Perhaps. But a jurist with
half of John Marshall’s legal skills could easily have upheld the statute,
after addressing its problematic aspects, without effectively resolving
other cases not before the Court.

In any event, there was an even easier way to avoid further contro-
versy, and Marshall himself showed what it was. As President Madison
had already pointed out, the constitutionality of the Second Bank was not
politically controversial. Like Madison, Marshall attributed great signifi-
cance to this fact:
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It has been truly said that this can scarcely be considered as an open
question entirely unprejudiced by the former proceedings of the Nation
respecting it. The principle now contested was introduced at a very
early period of our history, has been recognised by many successive leg-
islatures, and has been acted upon by the Judicial Department, in cases
of peculiar delicacy, as a law of undoubted obligation. . . .

... It would require no ordinary share of intrepidity to assert that
a measure adopted under these circumstances was a bold and plain
usurpation to which the Constitution gave no countenance.*

He could have stopped there, as President Madison did in his 1815 veto
message, and held (rightly or wrongly) that the issue had been settled by
concrete expressions of the nation’s general will. Instead, Marshall went
on to discuss the hypothetical case that would have been presented “were
the question entirely new.”# Thus, he unnecessarily opened up questions
that he then declined to address. This made for a much broader ruling than
the case required according to Marshall’s own analysis.*

In a private letter written a few months after McCulloch was decided,
Madison denounced the opinion because of “the high sanction given to
a latitude in expounding the Constitution, which seems to break down
the landmarks intended by a specification of the powers of Congress;
and to substitute for a definite connection between means and ends, a
legislative discretion as to the former, to which no practical limit can
be assigned.”# Consistent with the venerable traditions of the common
law, he believed, judicial interpretation of the laws (including the Con-
stitution) should result from a course of particular decisions, rather than
having those decisions proceed “from a previous and abstract comment
on the subject.”

Implicitly rebuking those who framed the constitutional controversy
over the bank as a choice between a license for a potentially all-powerful
federal leviathan and a return to the pathetic weakness of the confedera-
tion, Madison maintained:

There is certainly a reasonable medium between expounding the
Constitution with the strictness of a penal or other ordinary Statute,
and expounding it with a laxity, which may vary its essential character,
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and encroach on the local sovereignties with which it was meant to be
reconcilable.

And if experience were to show that the federal government’s powers
are deficient, Madison added, the Constitution itself spells out the proper
mode of drawing new powers from their legitimate source.#

The Constitutionality of Maryland’s Tax

McCulloch’s analysis of Maryland’s tax is even weaker than its insouciant
discussion of the constitutional issues the federal statute raised. Much of
the analysis is devoted to refuting an extreme claim advanced by Mary-
land’s lawyers, according to which the states have an absolute and unfet-
tered constitutional right to tax the federal government. Marshall ably
refuted this theory and rightly refused to adopt a doctrine whose logic
would leave the nation’s fisc at the mercy of hostile or irresponsible state
governments. It does not follow, however, that Maryland’s tax on the Bal-
timore branch was prohibited.

Some passages in McCulloch suggest that any state tax on a federal
instrumentality is inherently unconstitutional,¥ presumably even if
authorized by Congress.*® But no constitutional provision says or implies
that such a general ban exists, and it would border on absurdity to say
that Congress is powerless to authorize a state tax on a federal instru-
mentality.*” Perhaps Marshall only meant to advance the more modest
and plausible claim that the statute establishing the bank forbade the
states to tax it.>°

The supremacy clause provides that the Constitution and federal stat-
utes are the supreme law of the land, by which judges are bound, “any
Thing in the Constitution or Laws of any State to the Contrary notwith-
standing.”s' That means a state law may not override any provision of the
federal Constitution or a valid federal statute. If asked, Congress might
have banned a tax like Maryland’s, or it might have expressly acquiesced to
such a tax. But Congress was not asked and did not answer.

Marshall seemed to think it was obvious that Maryland’s tax violated
the statute establishing the bank. That conclusion was not even close to
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being evident. The statute did not address the permissibility of state taxes
one way or the other, and Marshall offered no argument for inferring that
this tax was forbidden.

Nor would it have been easy to do so. Maryland taxed its own banks
separately from out-of-state banks, using somewhat different tax struc-
tures.> The default tax on Maryland banks applied to their capital stock,
while the default tax on other banks applied to certain transactions. As an
alternative to the default tax, all banks could satisfy their obligations with
a specified lump-sum payment.

For out-of-state banks, the rate was $15,000 per year. State banks were
permitted to make a joint payment of $200,000 that would cover their
obligations for the next 20 years. Precise comparisons would require addi-
tional information, but there is no apparent reason to suppose that the
tax on the national bank would have been especially burdensome. In May
1819, the Baltimore branch was capitalized at $5,646,000 and had recently
recorded loans of $9,289,000.5 In light of those figures, $15,000 per year
seems a modest annual assessment.

Unlike the state-chartered banks, moreover, the Second Bank had the
flexibility to choose each year between the default tax or the lump sum,
depending on which was most advantageous at that time. The tax on the
national bank could have had an even less adverse effect than the tax
Maryland imposed on its own banks.

The more important point, of course, involves the absolute rather than
the comparative effect of Maryland’s tax on the national bank, and there is
some evidence on this question. At least one director of the national bank
apparently thought that sound policy would dictate yielding to the tax.5
When the bank did challenge Maryland’s statute, the lawsuit was appar-
ently an “amicable controversy.”ss

If the tax actually posed a real threat, one would expect that the bank or
the Treasury Department would have planned, in the event it was upheld
in court, to ask Congress to expressly preempt it, as Congress certainly
could have done. On the contrary, Secretary of the Treasury William Craw-
ford believed that a bill to exempt the Baltimore branch from the state tax
would have been defeated in Congress.® The assumption that Maryland’s
tax was a threat to the national bank, a proposition for which Marshall
offered no evidence, was likely false.
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The practical effect of McCulloch was to create, through judicial fiat, a
law that Congress had not enacted and possibly would have refused to
enact. This form of judicial governance is now conducted under the rubric
of “obstacle preemption.” This is an interpretive device through which the
Supreme Court enforces policies that the justices like to imagine the leg-
islature would enact if asked, but which it has not enacted. Obstacle pre-
emption has since become a standard routine in the activist repertoire of
the modern Court, which in no way excuses the McCulloch Court for exer-
cising a power that did not belong to it.5” The Supreme Court, not Mary-
land, violated the Constitution.

Apart from the unconstitutionality of the ruling in McCulloch, its scope
is thrown into doubt by some confusing concluding dicta. The opinion’s
last paragraph draws an unexplained distinction between a forbidden tax
on the bank’s operations, on the one hand, and permissible taxes on cer-
tain bank property, on the other.

[This declaration of unconstitutionality] does not extend to a tax
paid by the real property of the bank, in common with the other real
property within the State, nor to a tax imposed on the interest which
the citizens of Maryland may hold in this institution, in common
with other property of the same description throughout the State.
But this is a tax on the operations of the bank, and is, consequently, a
tax on the operation of an instrument employed by the Government
of the Union to carry its powers into execution. Such a tax must be
unconstitutional.5®

Does “in common with” mean that a state can tax federal entities so
long as it also taxes other similar entities? If so, Maryland’s tax should
have been upheld because it did tax other banks as well (a fact that Mar-
shall did not mention). If not, is it because the bank’s “operations” were
constitutionally different from its real property and the proprietary
interest of Marylanders? Why would that be? And are these the only
objects a state may tax? What about the bank’s movable property and its
employees’ salaries?

Or does “in common with” mean “uniformly with”? Uniform tax rates
can affect different objects of taxation differently, even when they are
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objects of the same kind, and it may often be impossible to tell in advance
what those effects will be. And what would happen if a state imposed a
uniform tax rate on the operations of all banks or on their real estate while
separately subsidizing the state-chartered banks but not the national bank?
Would that violate whatever principle of uniformity Marshall had in mind?
He did not explain how one should go about answering these and many
other questions.

Marshall avoided hard questions about the bank statute’s constitution-
ality by deferring to Congress’ judgment about the scope of its own powers.
But he refused to leave hard questions about the desirability of banning all
state taxes on the bank or tolerating some of them, when the Constitu-
tion clearly left those questions squarely in Congress” hands. Judging from
the fulsome encomiums that have swelled McCulloch’s reputation over the
past two centuries, the irony is apparently easy to overlook.*

President Jackson on the Authority of McCulloch

In 1832, Andrew Jackson issued an elaborate veto message when presented
with a bill to recharter the Second Bank before its term expired.®® Like
Madison, he acknowledged that a sufficiently clear and durable national
consensus could settle debatable constitutional questions. But the bank
precedents established by past practice were mixed, and controversies
over the issue had persisted.

Nor did McCulloch settle the matter. In Jackson’s view, the Supreme
Court has no authority to control the president in exercising his legisla-
tive powers. In any event, Jackson maintained that McCulloch had merely
decided in general terms that incorporating a bank is permissible, leaving
the political branches to exercise their own constitutional judgment on
particular legislative proposals.

Jackson provided a detailed analysis of many unconstitutional features
he perceived, rightly or wrongly, in this particular bank’s structure. He
agreed that a bank could constitutionally be established, and he offered to
propose a way to do it. But he rightly refused to conflate a judicial decision
or majority sentiment in Congress with what Madison called “the general
will of the nation.”
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In McCulloch, Marshall predicted that “the question respecting the
extent of the powers actually granted [by the Constitution] is perpetu-
ally arising, and will probably continue to arise so long as our system shall
exist.”®* Quite right. And Jackson understood that a mere Supreme Court
opinion is not a good reason to treat that question as closed. Unfortu-
nately, his sense of responsibility to the Constitution went out of fashion.
Too many presidents and legislators came to believe that the Constitution
allows Congress to do anything that an incurious and indulgent Supreme
Court will countenance.

McCulloch’s Destructive Legacy

The Court rarely rules that Congress has exceeded its powers except when
it violates an individual right that the justices have selected for enforcement
from the Constitution® or have exuberantly imputed to it.3 From the New
Deal through the mid-1990s, the justices signaled that the commerce clause
gives Congress authority to regulate virtually everything in human life that is
not protected by one of these judicially favored individual rights.5

Thus, if a small business buys and sells products across state lines, that
is all it takes to justify congressional regulation of labor relations in the
company.® The federal government can decide how much workers must
be paid and how long they may work, so long as their employer produces
goods destined for another state.’® The commerce power can be used to
ban racial discrimination at any small business that uses products from
another state or serves customers from other states.®

Limits can be put on the crops a farmer may grow, even for his or her
own use at home, if such use by enough farmers could affect the price
of farm products in other states.®® A local loan shark can be prosecuted
under federal law because some other loan sharks belong to gangs that
have interstate operations.® Good luck finding anyone who does much of
anything that is not also done by some interstate enterprise or could not
affect interstate commerce if enough people did it.

In 1995, the Supreme Court’s decision in United States v. Lopez shocked
the legal world by finding that Congress had exceeded its commerce clause
authority when it criminalized the possession of a firearm in or near a
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school.” The Court concluded that the law had nothing to do with com-
merce or any economic activity and that the conduct it regulated could
not substantially affect interstate commerce through repetition elsewhere.
Five years later, the Court reviewed a statute that created a civil cause of
action for victims of “gender-motivated violence” and held that Congress
may not regulate violent criminal conduct solely because of the aggregate
effect of such conduct on interstate commerce.”

Lopez did not purport to overrule any prior decisions, and the opinion
raised more questions about the scope of the commerce power than it
answered. But because the Court had finally identified something that is
beyond Congress’ reach, many observers hoped or feared that the deci-
sion signaled a coming restoration of the principle of limited and enu-
merated federal powers. Soon enough, such expectations proved to have
been misplaced.

Congress reenacted the gun-free school zone law, along with a new pro-
vision requiring prosecutors to prove that the firearm had at some time
traveled in interstate commerce. Lopez had signaled that this was one way
for the legislature to convert a local activity into one that Congress could
regulate, and the new statute has been upheld.” If an object acquires a mag-
ical power to subject anyone who possesses it to Congress’ regulatory juris-
diction, merely because the object (or even some component of it) crossed
state lines at some time in the past, the Constitution’s principle of enumer-
ated powers is not much more than a guideline for drafting statutes.”

Congress has not yet reenacted the “gender-motivated violence” stat-
ute, but it apparently need only require that a plaintiff prove some inter-
state nexus. Perhaps the defendant had moved across a state line to attend
college.” Or perhaps the tort was allegedly committed while he or she
wore clothing manufactured in another state. Or perhaps he or she drove
to the scene of the incident in an automobile containing parts manufac-
tured out of state.

In addition to the interstate-nexus maneuver, Lopez also alluded to reg-
ulations forming an essential part of a larger regulation of economic activ-
ity, in which the regulatory scheme could be undercut unless intrastate
activity is regulated.” This was the basis on which a federal regulation con-
trolling agricultural products grown for home consumption was upheld,
and the Court extended the doctrine by applying it to marijuana grown and
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consumed in a state where the government specifically authorized use of
the plant for medical purposes.”®

So far, the Court has recognized only trivial or symbolic limits on the
commerce clause’s reach. In National Federation of Independent Business v.
Sebelius,” for example, five justices, including Chief Justice John Roberts,
concluded that the commerce clause does not authorize Congress to force
consumers to participate in commerce by purchasing specified health
insurance policies that they do not want. But Roberts then joined the four
who dissented from this conclusion in upholding the program anyway. The
legal mandate to purchase specified insurance policies was characterized
as a mere suggestion, and the statutory penalty for noncompliance was
interpreted as a tax that consumers were free to avoid by complying with
the suggestion. Thus, the limitation on Congress’ power under the com-
merce clause turned out to be purely symbolic.”®

Conclusion

It was neither necessary nor proper for McCulloch to assume without analy-
sis that all the features of the Second Bank were necessary and proper. Nor
was it necessary and proper for later Courts to adopt a Fisher-esque level
of deference as the standard for judging the boundaries of congressional
power. Like Marshall, all the current justices can say that the abstract prin-
ciple of limited and enumerated powers is “now universally admitted.””
But the legacy of his opinion has been the effective destruction of that
principle.

McCulloch famously proclaimed that “we must never forget that it is a
Constitution we are expounding.”®® This sonorous aphorism is frequently,
if unnecessarily and improperly, taken to mean that it is merely a consti-
tution, which judges are free (or obligated) to amend under the guise of
interpretation. That attitude has triumphed historically and perhaps irre-
vocably. Constitutional law is widely regarded now as a branch of political
philosophy or as a field on which to play junior varsity statesmanship or,
not infrequently, as an arena for flamboyant moral posturing or a weapon
of partisan warfare.

Rather than submissively celebrate these developments, we could
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choose to stop forgetting that the Constitution was originally meant to
be a law and that it was meant to be more authoritative than what the
Supreme Court says about it. If we did, McCulloch and its rank progeny
would become controversial once again.
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