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McCulloch v. Maryland and John Marshall’s
Judicial Statesmanship

ADAM J. WHITE

ohn Marshall is “universally referred to as ‘the great Chief Justice,” as

his more recent successor, William Rehnquist, aptly observed.' But was
the great chief justice a judicial statesman? Was his opinion for the unan-
imous Court in McCulloch v. Maryland an act of judicial statesmanship?

It is not unreasonable to suggest, as Justice Felix Frankfurter did, that
McCulloch was Marshall’s “greatest single judicial performance.” But to
declare it an act of judicial statesmanship requires us to ascertain what “judi-
cial statesmanship” is—indeed, to ascertain that constitutional judges can
and should be “statesmen” at all.

Notions of statesmanship fit uneasily with our view of judges. It is one
thing to observe that a judge’s personal qualities are statesmanlike; it is
quite another to suggest that the judge’s jurisprudence is statesmanlike.3
If we see the judge’s work as “lawyers’ work,” requiring only “a close
examination of the text, history of the text, traditional understanding
of the text, and so forth,”# then it is not obvious how notions of states-
manship could ever be relevant to the judge’s work, let alone virtuous.
Circumscribing the work of a constitutional judge in such terms, any
judicial effort to conserve a court’s “political capital” in light of public
opinion “will itself detract from the very political capital that judicial
statesmanship seeks to preserve,” as one thoughtful scholar recently
contended.’

But as Publius recognized, the judge’s work is not merely a matter of
interpretation narrowly conceived, but a matter of judgment by which the
courts adjudicate cases by interpreting and applying the laws with an eye
to the proper and limited constitutional role of courts in our constitutional
republic.® In this we see room for a form of judicial statesmanship, one
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roughly akin to the statesmanship of Edmund Burke—and one that Mar-
shall’s opinion for the Court in McCulloch exemplifies.

On Judicial Statesmanship

Discussions of “judicial statesmanship” start from particular (and partic-
ularly recent) notions of both statesmanship and the judicial office. But to
best understand judicial statesmanship, we should begin with older and
better notions of both.

Tocquevillian Judging and Judicial Statesmanship. As with so many
other matters, notions of judicial statesmanship can be traced to the “per-
ceptive Frenchman,”” Alexis de Tocqueville. Reporting on the young Amer-
ican republic, Tocqueville concluded that federal judges “must not only be
good citizens” but must even be statesmen.

Federal judges . . . must not only be good citizens, educated and
upright men—qualities necessary to all magistrates—one must also
find statesmen in them; they must know how to discern the spirit of
their times, to confront the obstacles they can defeat, and to turn
away from the current when the flood threatens to carry them away
with the sovereignty of the Union and the obedience due its laws.?
(Emphasis added.)

Tocqueville’s assessment of federal judges followed from his assess-
ment of the Supreme Court’s then-seven justices. His account some-
times risks grandiosity: “In the hands of seven federal judges rest
ceaselessly the peace, the prosperity, the very existence of the Union,”
such that while “the president can fail without the state’s suffering,” the
corruption of the Supreme Court could well bring “anarchy or civil war.”
But if Tocqueville’s rhetoric occasionally went too far, the heart of his
assessment of judges was subtle, realistic, and accurate: Their power is
“immense; but it is a power of opinion. They are omnipotent as long as
the people consent to obey the law; they can do nothing when [the peo-
ple] scorn it.”*°
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And, he warned, the people would be more likely to scorn judges’ deci-
sions in controversial cases if the people saw the judges as willfully and
eagerly reaching out for matters to decide, instead of waiting passively
for cases to reach them—a risk that seems particularly significant in a
nation where, as Tocqueville famously observed, “almost no political
question in the United States . . . is not resolved sooner or later into a
judicial question.”™

For Tocqueville, then, the key to a judge’s self-preservation is ultimately
his self-restraint and subtlety in service of a republican rule of law. Because
the judge does not “take the initiative” or “attack laws in a theoretical and
general manner,” he does not “[enter] onto the political stage with a bang.”
Instead, “when the judge attacks a law in an obscure debate and over a par-
ticular application” in cases brought to him by parties, “he in part hides the
importance of the attack [on a statute] from the regard of the public.”*

In sum, by Tocqueville’s appraisal, “the American judge is led despite
himself onto the terrain of politics. He judges the law only because he has
to judge a case, and he cannot prevent himself from judging the case.” But
even against the backdrop of judicial self-restraint, the Tocquevillian judge
is a “statesman” only to the extent that he can successfully “discern the
spirit of their times, to confront the obstacles they can defeat, and to turn
away from the current when the flood threatens to carry [them] away.”4

Largely absent from Tocqueville’s seminal account of judicial states-
manship, however, is an account of judicial interpretive methodology. Toc-
queville recognizes that the Constitution is “the first of laws” and thus
commands judges’ obedience above all other law,'s but he specifies no
interpretive methodology for judges to apply in the adjudication of cases
under the Constitution. This silence on judicial interpretive methodology
places Tocqueville at a remove from modern debates over the Supreme
Court’s work; in the era of textualism, methodology is at the center of
debate, and increasingly it is the exclusive focus.

2oth-Century Judicial Statesmanship. “Let me timidly suggest cau-
tion in the use of the word statesmanship with regard to judges,” Justice
Oliver Wendell Holmes wrote to Professor Felix Frankfurter in 1923, for
“the word suggests a more political way of thinking than is desirable and



138 MCCULLOCH V. MARYLAND AT 200

also has become slightly banal.”*® (First emphasis added; second empha-
sis omitted.) Perhaps Holmes was gently rebuffing Frankfurter’s sugges-
tion, just months earlier in a tribute to Holmes himself, that the Supreme
Court’s development of “constitutional law,” especially on questions of
federalism and the separation of powers, “plainly” requires the justices to
“move in the field of statesmanship.”” What Frankfurter meant precisely
by this “statesmanship” is not obvious: Sometimes he applies the term
in service of syrupy sycophancy;™® elsewhere he undercuts his own cause
by dubiously or at least imprudently bestowing the title “statesman” on
the infamous Chief Justice Roger Taney, whose “statesmanship on the
Bench has unfortunately been obscured by the tragic dicta of the Dred
Scott case.”"?

But in the final analysis, Frankfurter seems to define judicial states-
manship as something untethered to constitutional text. He declares the
Court’s commerce clause decisions to be unambiguous “acts of statesman-
ship,” for the Court “has drawn its lines where it has drawn them because it
has thought it wise to draw them there. The wisdom of its wisdom depends
upon a judgment about practical matters and not upon a knowledge of the Con-
stitution.”*° (Emphasis added.)

Frankfurter’s own nebulous view of judicial statesmanship echoes
throughout his other writings, but he did not venture a coherent and com-
plete analysis of the subject. Collecting some of these scattered fragments,
Gary Jacobsohn observes that while “Frankfurter’s stand on the importance
of judicial statesmanship is thus clear[,] his views on how a jurist might
fulfill the statesman’s role are considerably less so.”*" (Emphasis added.)

Decades later, Neil Siegel offered a more thorough account of judicial
statesmanship, one defined in terms of the law’s “social legitimacy.” Sie-
gel proposed that “judicial statesmanship charges judges with approaching
cases so as to facilitate the ability of the legal order to legitimate itself over
the long term” by accomplishing two objectives: “expressing social values
as social circumstances change and sustaining social solidarity amidst rea-
sonable, irreconcilable disagreement.”* Siegel traces the former goal, the
expression of social values, to the mid-20th-century legal process school of
Henry Hart, Herbert Wechsler, and Albert Sacks?; he traces the latter goal,
sustaining social solidarity, to John Rawls and others.>*
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Defined in these terms, Siegel’s judicial statesman labors to bring
legal texts forward to catch up with social progress—approaching cases
“so as to enable the legal system to maintain pace with those changes, to
‘bring the public administration of justice into touch with changed moral,
social, or political conditions.”” Yet at the same time, the judicial states-
man “must shape and refine as he expresses,” claiming responsibility for
“authoritatively expressing certain values and not others, with putting the
power and prestige of the law behind the ones they embrace in an effort
to ‘sort out the enduring values of a society.””?® To that end Siegel quotes
Alexander Bickel’s Least Dangerous Branch: The Supreme Court at the Bar of
Politics, although his vision of statesmanship seems not entirely consistent
with Bickel’s own approach, which has the court “keeping pace with” social
change instead of leading the people by cooling the passions of a public
that would “ordinarily prefer to act on expediency rather than take the
long view.”?”

Siegel, anticipating the criticism that his judicial statesman is unmoored
from actual law, reassures the reader that “this is hardly to suggest that
‘anything goes’ in the realm of judicial statesmanship.”* But to define the
set of what “goes,” he offers only a tautology: “The Court labors under the
obligation to succeed.” (Quotation marks omitted.) If his entire approach
suffers from “vagueness,” then it cannot be helped because “vagueness
is to be expected when the purposes of law that statesmanship seeks to
accomplish are multiple and relate paradoxically.”° And in the end, Sie-
gel joins Frankfurter in defining “judicial statesmanship” in conflict with
originalist interpretation of statutory text: “Statesmanship can take some
of the pressure off of” otherwise originalist judges such as Antonin Scalia,
whose resort to stare decisis as a brake on pure textualism suggests to Sie-
gel that “judges cannot proceed with strictly originalist premises because
law must express evolving social values.” (Emphasis added.)

In the decades between Frankfurter and Siegel, however, Professor
Harry Clor attempted to connect judicial statesmanship to constitutional
interpretation somewhat more directly. Writing near the end of the Warren
Burger Court, still in the wake of the Earl Warren Court, Clor recognized
that “embattled adversaries of an aggressive, policy-making judiciary tend
to shun, when they do not positively denigrate, the concept that judges
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can be statesmen.”? Yet while sharing much of the criticism of progressive
judicial activism, he did not share the aversion to judicial statesmanship
and instead advanced a version of statesmanship that rooted judicial dis-
cretion in the country’s tradition.

Starting from Tocqueville’s own aforementioned writings on judging
and judicial statesmanship, Clor embraces a view of the Supreme Court
that “hardly looks like a simple court of law” but which “must possess
and exercise considerable political judgment, including judgment about
the temper of public opinion and consequently about what is possible
or impossible to accomplish (or dangerous to attempt) by judicial deci-
sions.”? Clor restates Tocqueville’s observations as an argument that “the
power of the courts depends upon public respect for the law,” which in
turn “depends upon the moral authority of the idea of law.”3* This in turn
requires the Court to promote, not impair, the public’s respect for the law.
That final task requires not just the skills of interpreting legal documents
but also the capacity for “political prudence” and “the need for judges
who can be moral educators” akin to Ralph Lerner’s circuit-riding “repub-
lican schoolmasters.”?

Clor recognizes that judicial invocation of values outside the legal
text itself requires the striking of a delicate balance: Reliance on cer-
tain “regime considerations” is necessary to lend the Court’s decisions
the ballast of political support and sustainability, but there must not
be too much of a good thing for “frequent and dramatic reliance upon
constitution-transcending norms is likely to disrupt the continuity or sta-
bility of the law and undermine the people’s confidence that the law is
ruling.”3® (On this point Clor’s approach resembles Publius’ warning that
if the courts are seen as “substitut[ing] their own pleasure to the consti-
tutional intentions of the legislature,” then they risk the courts’ own polit-
ical legitimacy.?”) But this, then, is the judgment that undergirds judicial
statesmanship: to grapple “to discern that this is or is not the appropriate
time (or case), and to discern how the ethical standard can be incorporated
in the law without injury to it—these are tasks calling for something more
than the capacities of a good lawyer.”®® (Second emphasis added.)

For much of the analysis, Clor harkens to Chief Justice Marshall’s exam-
ple. On the question of state power and private rights in Fletcher v. Peck,®
for example, Marshall faced a challenge that called “for something more
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persuasive than an ordinary legal judgment based on technical analysis
of the language of constitutional clauses,” but rather “for an appeal to
large principles which are common to our free institutions . . . to preserve
respect for the Constitution as law while periodically calling attention to
the political theory which supports and guides the law.”*° Clor contrasts
his approach with the then-contemporary “non-interpretivist doctrines”
prevailing on the left, especially the “democratic process rationale”
advanced by John Hart Ely’s Democracy and Distrust: A Theory of Judicial
Review and the moral-right rationale of Ronald Dworkin’s Taking Rights
Seriously.# All these approaches, Clor concludes, “reflect very little dispo-
sition to preserve; they are, for the most part, strikingly present-oriented
or forward-looking doctrines.”*

But, perhaps more importantly, Clor also contrasts his approach with
the proto-textualism of conservatives such as Professor Raoul Berger, who
“would confine the Supreme Court Justice almost entirely to the role of
a legal and linguistic historian,” which Clor sees as insufficient for judi-
cial resolution of questions arising from at least the more “amorphous
constitutional provisions,” if not even the ones (such as the Fourteenth
Amendment) that Berger saw as straightforward.® For Clor, judicial states-
manship arises when “recourse must be had to considerations beyond the
written Constitution” and “the judge is obliged to take his direction from
regime principles.”#

This conservative argument for judicial statesmanship spurred a con-
servative response. Matthew Franck’s disagreement with Clor traces to a
deeper disagreement with Tocqueville over whether Supreme Court jus-
tices should attempt statesmanship at all. Franck agrees with Clor’s read-
ing of Tocqueville as describing a “judicial statesmanship” that demands
significant “political judgment.” But Franck, unlike Clor, finds Tocque-
ville’s own approach to be profoundly misguided because judges must
not “attend to the state of [public opinion] when rendering judgment.”#

Franck roots his own rejection of judicial statesmanship in an under-
standing of the Federalist that locates statesmanship in the president and
the Senate, not the courts.#” True, Publius indicates in Federalist 78 that
judges must be (in Franck’s words) “men a cut above the ordinary,” but
this is not to say that the judges would be statesmen exercising political
judgment.®® Rather, Federalist 78 calls for judges who are “faithful guardians
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of the Constitution,” ensuring “inflexible and uniform adherence to the
rights of the Constitution, and of individuals, which we perceive to be
indispensable in the courts of justice.”® Thus, Franck concludes, any the-
ory of “judicial ‘statesmanship”” that relies on judicial consideration of val-
ues not bound up in the constitutional text itself “is not only ungrounded
in the Framers’ thought but is an impeachable offense.”s°

Franck’s account differs starkly from the others in his appraisal of judi-
cial statesmanship, seeing a vice where Frankfurter, Siegel, and Clor see
virtue. But he agrees with them on a more fundamental premise: that
judicial statesmanship, as they see it, is a matter of supplementing consti-
tutional text with other values to reach a decision that brings the court
and thus the country beyond the limits of constitutional text to a judicial
decision that cannot be justified by constitutional text alone. Frankfurt-
er’s judicial statesmanship justifies commerce clause decisions at odds
with the clause’s original meaning; Siegel stresses that judicial statesman-
ship cannot be squared with any version of originalism save for the most
faint-hearteds' variety, in which originalism expressly concedes the point
to other values; Clor’s judicial statesmanship occurs when “recourse must
be had to considerations beyond the written Constitution” and “the judge
is obliged to take his direction from regime principles.”s

Franck agrees with them, and for that very reason he finds judicial
statesmanship at odds with a judge’s exercise of the Constitution’s judicial
power because judges violate the Constitution when they purport to add
to it.3 But what if all of them, in their unanimity, are unanimously wrong?
That is, what if we think of statesmanship not as a matter of assertion, but
as a matter of restraint?

Judicial Statesmanship and Restraint. In his Thoughts on the Cause of
the Present Discontents, Edmund Burke begins on a hesitant note: “It is an
undertaking of some degree of delicacy to examine into the cause of public
disorders.”s* In this description of the danger Burke faced, Professor Har-
vey C. Mansfield finds not an “accidental” vagueness, but the “intended
and studied” vagueness of a statesman.

For as Mansfield observes, Burke’s “statesmanship must lack candor
and use rhetoric.”® Burke’s restraint, Mansfield explains, reflects a states-
manship that differs from that of Frankfurter and the rest, though as we
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shall see later on, it seems much more reflective of Marshall’s approach
in McCulloch. Mansfield’s statesmanship begins similarly to the others:
“Statesmanship is the capacity to do what is good in the circumstances, a
capacity in which men, as individuals, are variously accomplished.”s” But
the similarity between his statesmanship and the others’ ends there.

As Mansfield further observes, Burke’s own goal of establishing respect-
able party government required a particular type of statesmanship: that
which is capable of winning good men’s support for “honest principle,” to
which end the statesman “shocks no sensibilities” but instead “sacrifices
some of the clear discernment” that he might otherwise employ were it
not politically counterproductive.5® This is not a matter of the statesman
casting principles aside, but rather a matter of the statesman presenting
those principles in a way that is not counterproductive.

It is not that a statesman is unprincipled or above principle; it is
rather that his principle loses its refinement in the translation to
public speech, and thence to party program. In such translation, a
principle must be defensible as well as practicable; and defensible
not to a public ready to be impressed by great statesmen, but to a
party eager to correct a seeming unconformity and to a public taught
to reward partisanship.>

Burke himself admits this, as Mansfield emphasizes, from the outset
of his Thoughts on the Cause of the Present Discontents. “The temper of the
people amongst whom he presides ought therefore to be the first study of
a statesman.”®°

So, when Burke ventures to “radically [reinterpret]” Britain’s limited
monarchy to more closely approach popular government, for example,
Burke “does not go so far as to” actually “give it a new name, popular gov-
ernment.”® Unlike James Madison’s arguments in the Federalist, Burke
presents his own program in a way that “never flaunts its novelty.”*> If
Burke violates “the usual rule of prudence in private men with regard
to politics” (i.e., “silence”), he at least recognizes “the general duty
of reserve.”®3

By resolving older notions of statesmanship to newer necessities of
party government, Burke “reduced statesmanship to the rules of prudence,
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in order to serve the needs of party government.” Thus, even when Burke’s
new statesman agrees with others as to certain ends, he might differ sig-
nificantly from them in his assessment of how best to further those ends.
Burke’s new statesman recognizes the need “to further [one’s] ends less
precipitously.”® As we shall next see, the same can be said of Chief Justice
Marshall’s opinion for the Court in McCulloch v. Maryland.

The Great Chief Justice’s Restrained Opinion for the
Court in McCulloch v. Maryland

We are by now well accustomed to accounts of McCulloch v. Maryland that
exalt the great chief justice in the grandest terms—if not world historic,
then at least nation defining. For example, McCulloch arrived with Marshall’s
other later opinions, such as Gibbons v. Ogden, “like thunderbolts from on
high”—with Marshall, “the American Law Giver, proclaim[ing] to all Amer-
icans what thou shalt and shalt not do.”®s Others said McCulloch was “a
ringing restatement of national supremacy,” whose “eloquent phrases have
been invoked repeatedly by later generations . . . to justify the expansion of
national authority at the expense of the states.”®® Or, McCulloch’s approval
of Congress’ power to charter a national bank “was nothing less than a
universal touchstone to constitutional interpretation . . . a transcendent
opinion that guaranteed” Marshall’s place in history.”” Finally “what was
really at stake in McCulloch, with respect to the implied powers issue, was
not whether Congress could create national banks but whether the Court
would find Congress’s unenumerated but implied sovereign powers to
be vast.”®

But while McCulloch was indeed one of the most significant decisions
in Supreme Court history, such exalted characterizations of Chief Justice
Marshall’s handiwork obscures the crucial self-restraint that genuinely
defines Marshall’s accomplishment. And here I mean not the self-restraint
of a Court deferring to Congress’ interpretation of the breadth of its
powers (for which McCulloch is commonly understood), but rather the
self-restraint of a chief justice and Court quietly eschewing much broader
and more aggressive arguments in favor of national power, resting instead
on narrower and subtler grounds.
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David Schwartz highlights this in his deft and compelling article chal-
lenging century-old conventional wisdom about McCulloch. In “Misread-
ing McCulloch v. Maryland,” his 2015 study of the chief justice’s opinion
for the Court and the legal arguments that gave rise to it, we see clearly
a chief justice silently eschewing the most controversial argument prof-
fered by the bank’s proponents.®® And with that in mind, we can best
understand this as a chief justice exemplifying self-restraint in a spirit of
Burkean statesmanship, looking first to what Marshall said and then to
what he left unsaid.

The Bank and the Broader Debate. The Court’s decision in McCulloch
resolved a debate that had begun three decades earlier, with Alexander
Hamilton’s thorough proposal for a national bank in his Second Report on
the Further Provision Necessary for Establishing Public Credit. Hamilton’s
report advanced myriad justifications for a national bank: It would be a
source of emergency liquidity for the government and would facilitate the
payment of taxes to the government, it would grow national wealth, and
it would help control the money supply.” His arguments moved Congress
to pass the Bank Bill in 1791, over the constitutional objections of Rep.
James Madison, who at the Constitutional Convention four years earlier
had unsuccessfully proposed to empower Congress to “grant charters of
incorporation where the interest of the U.S. might require.””

When Attorney General Edmund Randolph and Secretary of State
Thomas Jefferson supplied President George Washington with memo-
randa criticizing the constitutionality of a national bank, Hamilton replied
with yet another memorandum of his own, adding yet another argument
in favor of the bank—namely, that Congress’ power to charter a national
bank is, like its power to construct lighthouses and other aids to naviga-
tion, a power granted not expressly by the constitutional text but allowed
by the Constitution’s commerce clause, its necessary and proper clause,
and the “sound maxim of construction namely, that the powers contained
in a constitution of government, especially those which concern the gen-
eral administration of the affairs of a country, its finances, trade, defence
&c ought to be construed liberally, in advancement of the public good.””*
Finally, Hamilton argued that the power to charter a national bank fol-
lowed from the Constitution’s grant of power to tax, spend, borrow, and
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coin money, and even that the power to charter a national bank inhered in
the sovereignty of all nations.”

Washington signed the Bank Bill in 1791. Twenty-five years later, after
the bank’s first charter expired, the bank was rechartered by legislation
signed by the bank’s previous critic, President Madison, who by 1916 saw
the bank as justified in light of present exigencies, if not necessary and
proper for all times. The legislative debate was marked by Rep. John C.
Calhoun’s Hamiltonian arguments, contending that a national bank was
justified by Congress’ constitutional power to tax, its power to coin money,
and “the broad claim that currency control is an inherent attribute of
sovereignty.”7

Accordingly, when the Supreme Court received the litigation over the
bank’s constitutionality—arising from Maryland’s lawsuit attempting to
force the bank to pay taxes and penalties under state law—Marshall knew
well the arguments for and against the bank. Indeed, his Life of George
Washington recounted the debates for and against the bank, including
Hamilton’s arguments.”

And, as Schwartz observes, Marshall was well acquainted with not just
the constitutional arguments raised during the decades-long debates
around the national bank’s constitutional legitimacy but also the much
larger debates over national power, of which the bank debate was just one
iteration. In that respect, legal debates surrounding the bank were recog-
nized as reflecting arguments over internal improvements and the rest of
Henry Clay’s “American System,” including the debate over whether Con-
gress had implicit power to build internal improvements pursuant to the
Constitution’s commerce clause or other provisions.

“The arguments pro and con had been extensively debated in Congress
and between Congress and three successive presidents,” Schwartz writes.
“The Bank controversy itself cannot be fully understood without reference
to the rest of the American System,” for “the arguments for congressional
power embraced or ignored in the Bank debate”—especially with respect
to the proper interpretation of Congress’ enumerated constitutional pow-
ers and the breadth of its implied constitutional powers—“would also
have had implications readily apparent to lawmakers at the time for the
internal improvements question.” As Marshall himself observed in The Life
of Washington, “this great and radical division of opinion” over the bank
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“would necessarily affect every other question on the authority of the
national legislature.””¢

When the bank issue reached the Supreme Court in McCulloch, for oral
argument over nine days, the bank’s lawyers—William Pinkney, Daniel
Webster, and Attorney General William Wirt—did not hesitate to assert
the broad arguments for constitutionality that had obvious ramifications
for internal improvements.”” Thus, when the case arrived at Court, the
bank issue, however momentous it might have been, was overshadowed
by the still greater issues of internal improvements and federal power that
possibly hinged on the Court’s eventual decision. Yet the chief justice,
writing for the Court, took a markedly different approach.

The Court’s Opinion: What Chief Justice Marshall Said. “No tribunal
can approach such a question without a deep sense of its importance,
and of the awful responsibility involved in its decision.””® From its first
paragraph onward, Chief Justice Marshall’s opinion for the Court evoked
a sense of obligation, self-restraint, and respect for settled institutions.
In all this, the words that Chief Justice Marshall offered in explaining
the Court’s judgment exemplified Tocquevillian judicial statesmanship.
Without reciting the Court’s opinion in full, a few aspects deserve partic-
ular attention.

Marshall’s opinion begins by recognizing the gravity of the matter, the
parties’ dispute cutting all the way down to the first principles of American
constitutionalism: “The Constitution of our country, in its most interesting
and vital parts, is to be considered, the conflicting powers of the Govern-
ment of the Union and of its members, as marked in that Constitution, are
to be discussed, and an opinion given which may essentially influence the
great operations of the Government.””® But upon emphasizing the gravity
of the case, Marshall immediately turned to minimizing the Court’s place
in the dispute, framing the Court not as powerful but as constrained—not
as empowered to act but as obligated to act.

No tribunal can approach such a question without a deep sense of its
importance, and of the awful responsibility involved in its decision. But
it must be decided peacefully, or remain a source of hostile legislation,
perhaps, of hostility of a still more serious nature; and if it is to be
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so decided, by this tribunal alone can the decision be made. On the
Supreme Court of the United States has the Constitution of our coun-
try devolved this important duty.®° (Emphasis added.)

Marshall returned to this theme—accepting obligations, disclaiming
power—at the end of his opinion’s first part. Having explained why the
bank is constitutional (for reasons to which I will turn shortly), Marshall
emphasized that if the bank were not justified, then “it would become
the painful duty of this tribunal” to declare the bank unconstitutional.®
(Emphasis added.) And he even casted the bank’s critics, rather than its
proponents, as the ones urging the Court to aggrandize power to itself.

But where the law is not prohibited, and is really calculated to effect any
of the objects intrusted to the Government, to undertake here to inquire
into the decree of its necessity would be to pass the line which circum-
scribes the judicial department and to tread on legislative ground. This
Court disclaims all pretensions to such a power.5> (Emphasis added.)

In all this, Marshall’s approach exemplifies Tocqueville’s description
of judges wielding political power reluctantly, being led into the political
arena not by their own ambition: “The American judge is led despite him-
self onto the terrain of politics. He judges the law only because he has to
judge a case, and he cannot prevent himself from judging the case.”®

Having set the stage, Marshall justified the bank’s constitutionality by
responding to Maryland’s arguments against it. Here, too, Marshall’s anal-
ysis is one of constraint rather than empowerment because he presented
the Court as largely constrained by the weight of decades of precedent sur-
rounding the institutions of government, which place obligations on courts.

Has Congress power to incorporate a bank?

It has been truly said that this can scarcely be considered as an
open question entirely unprejudiced by the former proceedings of the
Nation respecting it. The principle now contested was introduced at a
very early period of our history, has been recognised by many succes-
sive legislatures, and has been acted upon by the Judicial Department,
in cases of peculiar delicacy, as a law of undoubted obligation.
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It will not be denied that a bold and daring usurpation might be
resisted after an acquiescence still longer and more complete than
this. But it is conceived that a doubtful question, one on which human
reason may pause and the human judgment be suspended, in the deci-
sion of which the great principles of liberty are not concerned, but
the respective powers of those who are equally the representatives of
the people, are to be adjusted, if not put at rest by the practice of the
Government, ought to receive a considerable impression from that
practice. An exposition of the Constitution, deliberately established
by legislative acts, on the faith of which an immense property has
been advanced, ought not to be lightly disregarded.®

Among those who “said . . . that this can scarcely be considered as an
open question” were President Madison, a critic of the First Bank of the
United States but now a proponent of the Second Bank. He made this point
in his 1815 veto message to Congress, explaining why an earlier version of
the Second Bank was bad policy but not unconstitutional: “The question of
the constitutional authority of the Legislature to establish an incorporated
bank” was “precluded, in my judgment, by repeated recognitions, under
varied circumstances, of the validity of such an Institution, in acts of the
Legislative, Executive, and Judicial branches of the Government, accom-
panied by indications, in different modes, of a concurrence of the general
will of the nation.”®s Madison’s 1815 statement, though seemingly at odds
with his opposition to a national bank decades earlier in the first Congress,
exemplified his recognition in Federalist 37 that the Constitution’s words
are often best understood in light of the actual practice of government:
“All new laws, though penned with the greatest technical skill, and passed
on the fullest and most mature deliberation, are considered as more or less
obscure and equivocal, until their meaning be liquidated and ascertained
by a series of particular discussions and adjudications.”®

Having presented himself as doubly obligated—first by his duty to
hear the momentous case and second by his duty to defer to the weight
of historical precedent—the chief justice then proceeds to the merits of
the constitutional question. But even here, Marshall further frames the
question by the past several decades of the nation’s actual governance and
institutional weight. Marshall understands that the Constitution is one of
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“enumerated powers” and that enumeration includes no power “of estab-
lishing a bank or creating a corporation,” but he concludes that incorporat-
ing the bank was Congress’ reasonable means for carrying into execution
the other “great powers” of government: “to lay and collect taxes; to bor-
row money; to regulate commerce; to declare and conduct a war; and to
raise and support armies and navies.”®” And he invokes these powers not as
abstractions, but in the concrete terms of the nation’s decades of growth
and governance.

Throughout this vast republic, from the St. Croix to the Gulf of Mex-
ico, from the Atlantic to the Pacific, revenue is to be collected and
expended, armies are to be marched and supported. The exigencies
of the Nation may require that the treasure raised in the north should
be transported to the south that raised in the east, conveyed to the
west, or that this order should be reversed. Is that construction of
the Constitution to be preferred which would render these operations
difficult, hazardous and expensive? Can we adopt that construction
(unless the words imperiously require it) which would impute to the
framers of that instrument, when granting these powers for the pub-
lic good, the intention of impeding their exercise, by withholding a
choice of means?®

From these premises, Marshall undertakes his seminal analysis of the
bank as being Congress’ “necessary and proper” means for executing the
Constitution’s “great powers.” Focusing not on an abstraction of national
banking power but on the actual bank embodying decades of practical
experience, and then situating that bank in the “vast republic” as it then
existed, Marshall’s justification for the bank reflected not abstractions but
institutional weight and practical reality.

This was the frame in which the chief justice engaged Maryland’s argu-
ments. The Constitution lacked an express legislative power to incorpo-
rate a bank, but the bank was “a means by which other objects [of the
Constitution] are accomplished.”® And the bank was a sufficiently “nec-
essary and proper” means to administering the legislative branch’s consti-
tutionally granted “great powers”—putatively the maintenance of armies
and navies and the transportation of federal funds®>—because Congress
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was not unreasonable in choosing the bank as a means to its ends.” When
Maryland urged the Court to construe “necessary and proper” in the strict-
est possible sense of “necessary,” the Court preserved room not just for
Congress’ “capacity to avail itself of experience, to exercise its reason, and
to accommodate its legislation to circumstances”* but also for “the good
sense of the public” to endorse operations of government as constitution-
ally necessary and proper though not strictly necessary.%

In all this, the chief justice presented himself not just doubly obligated
but triply so. As noted above, he expressly observed that he was obligated
to decide the case and that he owed deference to the weight of historical
precedent. But his legal analysis, rooted firmly in the actual functioning of
government, conceded his obligation to decide the case in light of the con-
crete choices faced by Congress and the people that elected it.

)«

The Court’s Opinion: What Chief Justice Marshall Left Unsaid. Chief
Justice Marshall’s opinion for the Court summarizes Maryland’s argu-
ments against the bank and offers responses drawn directly from the
bank’s lawyers’ own arguments. But as Schwartz observes, to focus on the
chief justice’s words is to miss the most important part of his famous opin-
ion—namely, the words he left unsaid, the arguments he left unnoted.

These arguments [against the bank] are familiar to us because Mar-
shall summarizes them as he proceeds to rebut them. Marshall’s
rebuttals are all adopted from arguments of the Bank’s counsel, which
in turn are thus familiar to us, even though Marshall understandably
asserts them as the Court’s opinion without attribution. . . . What
makes the oral argument worth a close read is to identify arguments
made but not addressed or adopted in the McCulloch opinion; these
show the limits of what Marshall was willing to do to advance the
cause of nationalism in McCulloch.%*

In other words, Marshall’s narrow grounds for decision—namely, that
after decades of operation, the national bank’s status as “a convenient, a
useful, and essential instrument in the prosecution of its fiscal operations”
can no longer be “a subject of controversy”®—delivered victory to the
bank but withheld from proponents of national power a much broader and
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more consequential victory and thus withheld from opponents of national
power a much more controversial and threatening edict. In affirming the
bank, Marshall’s opinion gave his fellow nationalists a victory in this partic-
ular debate and great reason for optimism in future debates over national
power, but it withheld any express judicial endorsement of the broader
national agenda.

First, by affirming the bank as an essential instrument of Congress’
“fiscal operations” without more specific explanation, Marshall delivered
an opinion sufficiently vague to let both sides in the larger federal power
debate declare victory or at least maintain that the larger debate was not
lost: “Nationalists could claim that fiscal operations related to multiple
powers . . . and all Jeffersonians (even perhaps hard line strict construc-
tionists) might have noted that Marshall did not endorse a general govern-
mental power to regulate the currency.”

Second, even when he suggests that the power to charter a bank was
not “the end for which other powers are exercised, but a means by which
other objects are accomplished,”” (emphasis added) Marshall subtly stops
short of expressly describing precisely which great “objects” of national
power are being accomplished, and thus he leaves his fellow nationalists
without a foothold for future assertions of national power. Marshall makes
general reference to some of the federal government’s “great powers,”
especially its military and fiscal powers, but he stops short of identifying
either of them (or any other of Congress’ enumerated legislative powers)
as the crux of the Court’s analysis, the starting point for the next advance
by proponents of national power. His construction of the necessary and
proper clause is famous: “Let the end be legitimate, let it be within the
scope of the Constitution, and all means which are appropriate, which are
plainly adapted to that end, which are not prohibited, but consist with the
letter and spirit of the Constitution, are Constitutional.”® But it assumes a
“legitimate” end of government without precisely specifying it.

“Reading the opinion carefully,” Schwartz observes, “one sees that Mar-
shall never actually applies his own test of ‘necessary and proper’ laws to
the Bank.” But while prominent scholars have speculated that Marshall’s
opacity reflects his desire to reach a pro-nationalist result that could not
actually be achieved on the merits under public scrutiny, Schwartz sees
precisely the opposite explanation: Marshall had the bank’s counsel’s
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arguments at his disposal; he could “easily” have declared the bank to be a
necessary and proper means for carrying out Congress’ powers to tax, bor-
row, declare war, or regulate interstate commerce, but he chose another
path instead, “avoid[ing] the analysis” to make the Court’s decision “less
nationalistic, not more.”®

Similarly, Chief Justice Marshall’s opinion “steers entirely clear” of
arguments advanced by Webster, Calhoun, Pinkney, and Hamilton with
obvious ramifications for internal improvements: Pinkney’s invocation of
Congress’ building of lighthouses and other internal improvements that,
like the bank, were not expressly allowed under the Constitution; Web-
ster’s argument’s invocation of the commerce clause; or Hamilton’s and
Calhoun’s arguments that a national bank supports Congress’ assumed
power to impose a “uniform national currency.”**°

Finally, Schwartz highlights how even Marshall’s embrace of the nec-
essary and proper clause, in his discussion of Congress’ need to have flex-
ibility for meeting those “exigencies which, if foreseen at all, must have
been seen dimly, and which can be best provided for as they occur,”" is
less nationalistic than it appears at first glance. “While on the surface this
language seems to support an aggressive nationalism interpretation of
McCulloch, two ambiguities should be noted as an initial matter.”*>

The first ambiguity goes to Marshall’s notion of necessity. His repeated
references to Congress meeting “crises” and “exigencies” gives at least
some weight to those who (like President Madison)'*3 saw that Congress’
power to charter banks was a national power contingent on temporary
necessity, a necessity that would ebb and flow as emergencies themselves
ebb and flow."*+ “This sort of caginess,” Schwartz writes, “fails to endorse
any significantly nationalist argument pressed on the Court at oral argu-
ment or readily found in the Bank’s history and congressional debates. If
anything, Marshall’s references to crises and exigencies lean in a Madiso-
nian direction.”®

The second ambiguity is in his description of the Court’s readiness to
intervene in more difficult cases. Marshall eschewed the bank’s lawyers’
broad claims for judicial deference to Congress’ judgment and instead
couched his analysis with adverbs and other modifiers hinting that the
Court retained power to scrutinize Congress’ assertions of power in cases
in which the need for the law was not so self-evident.'*® Again, “Let the
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end be legitimate, let it be within the scope of the Constitution, and all
means which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and spirit of the Constitution,
are Constitutional.”*” (Emphasis added.) Or, “But where the law is not
prohibited, and is really calculated to effect any of the objects intrusted to
the Government, to undertake here to inquire into the decree of its neces-
sity would be to pass the line which circumscribes the judicial department
and to tread on legislative ground.”°® (Emphasis added.) Congress would
get great deference in its assessment of exigency or necessity—but not
unbounded deference. As Marshall vaguely indicated, the Court would
remain ready to undertake the “painful duty” of negating Congress’ pre-
textual or utterly unreasonable claims of necessity*®—at least in theory.

Schwartz, parsing the terms of Chief Justice Marshall’s opinions and the
terms of counsel’s oral arguments, keenly observes that Marshall quietly
rejected the far more consequential formulations Webster and Pinkney
urged."° Thus, Marshall’s opinion for the Court “gives plenty of ammuni-
tion to both sides of a debate over the role of the Court and the standard
which it will apply.” For every occasion that Marshall’s opinion suggests
the Court must defer to Congress’s legislative choices, another part of the
opinion tempers such suggestions with a countervailing hint of the Court’s
power to second guess that choice.™

Having highlighted clearly the distance between the arguments of bank
counsel and the reasoning of Marshall’s opinion for the Court, Schwartz
compellingly demonstrates that “Chief Justice John Marshall was far more
concerned with avoiding controversy than with affirmatively endorsing
expansive congressional power.”""> Schwartz keenly identifies Marshall’s
deft use of silence, self-restraint, and ambiguity. We can best understand
them as Mansfield’s Burkean statesmanship: a careful “vagueness” that is
not “accidental, but intended and studied.” Thus, John Marshall’s care-
fully framed argument serves not to stifle his and others’ aspirations for
a truly great nation, but rather to advance them—preserving the politi-
cal viability of their national agenda by not making the already fractious
debate over the First Bank of the United States into an even more factious
debate over all other aspects of their national agenda.

For Marshall, “American Nationalism was [his] one and only great
conception, and the fostering of it the purpose of his life.”"# Thus, the
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distance between Marshall’s McCulloch opinion and the arguments his fel-
low nationalists advanced is best understood as a measure of Marshall’s
own judicial statesmanship: the Burkean statesmanship of a judge who (in
R. Kent Newmyer’s words) “understood that half a nationalist loaf was bet-
ter than none, which is to say he was willing to let doctrinal inconsistencies
stand unresolved as the price paid for winning majority support on the
Court.”"s Adopting the much more aggressive arguments of Webster, Wirt,
or Pinkney (to say nothing of the late Hamilton) may have risked unset-
tling the unanimity that the chief justice labored to maintain throughout
his tenure on the bench and may also have risked public support—or even
accelerated the nation’s eventual fracture.

As William Nelson writes, Marshall “recognized better than his more
extreme Federalist brethren that no American statesman could or should
ignore the people’s will.” For him, the task at hand “was to reconcile the
people’s transcendent power with the law’s immutable principles.”® The
McCulloch decision was controversial enough, as Marshall himself would
experience firsthand after the Court issued its opinion."” (“Our opinion in
the bank case has roused the sleeping spirit of Virginia,” Marshall wrote to
Joseph Story, two weeks after the Court issued its decision.”®) His task was
to minimize the controversy, at least as much as possible.

To that end, Chief Justice Marshall relied on judicial statesmanship—
not a statesmanship of supplementing the Constitution’s terms with values
of his own choosing, but a statesmanship of knowing which constitutional
principles not to advance at a given moment, no matter how genuinely he
might have believed in them.

Brief Closing Thoughts on Judicial Statesmanship

McCulloch’s most famous line is found in Marshall’s approach to con-
struing the constitutional text: “[The Constitution’s] nature, therefore,
requires that onlyits great outlines should be marked, its important objects
designated, and the minor ingredients which compose those objects be
deduced from the nature of the objects themselves. . . . We must never
forget, that it is a Constitution we are expounding.”® But Marshall—unlike
Hamilton in his report on the bank or Pinkney at oral argument—never
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says that the Constitution should be construed “liberally.”*>° Rather, Mar-
shall says that constitutional adjudication requires “a fair construction of
the whole instrument.”*!

Reading those words, it is hard not to hear echoes of Hamilton’s earlier
words in Federalist 78, in which Publius suggested that the courts should
affirm a challenged statute’s constitutionality so long as there is not an
“irreconcilable variance” between the Constitution and the statute—
which is to say, the Court should always take care to reconcile seeming
variances whenever possible. “So far as they can, by any fair construction,
be reconciled to each other, reason and law conspire to dictate that this
should be done.”** (Emphasis added.)

This seems to be the place where Publius’ judiciary—one that must
exercise “neither force nor will, but merely judgment”—affords space for
a judicial statesmanship of at least the Burkean variety. Publius’ judges are
challenged not merely to declare the “best” meaning of constitutional or
statutory phrases, but to respect that (as Madison, too, recognized) the law
sometimes is susceptible to at least a small range of possible meanings and
that in such cases the judge in our democratic republic should err on the
side of allowing democratic enactments to stand." In deciding whether a
particular legal interpretation is “fair” or “unfair,” «
oncilable,” the judge is left with at least some discretion and thus with a
choice that may require an act of judicial statesmanship, rightly understood.

Finally, it is worth considering whether Chief Justice Marshall’s capac-
ity for judicial statesmanship reflected the fact that he was not merely
a justice of the Supreme Court, but the “Chief Justice of the United
States,”>* an office vested by law and tradition with unique powers over
the operation of the Court, including especially the management of the
justices’ deliberations and votes and the assignment of judicial opinions.'s
In these powers and duties, the chief justice has opportunities unlike any
of his colleagues to shape the substance and tenor of the Court’s opinions.
Chief Justice Marshall used his office (albeit at a much earlier and informal
stage) to shape the Court in a way that none of his colleagues, including
Justice Story, ever could; so have Marshall’s successors.

Perhaps judicial statesmanship is a matter reserved exclusively to the
chief justice of the United States who, first among equals,?® presides over
a Court that history will remember by reference to his own name—the

reconcilable” or “irrec-
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Marshall Court then, the Roberts Court now. If so, then the chief justice
exemplifies—or tests—Publius’ maxim that “the interest of the man must
be connected with the constitutional rights of the place.”**”
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