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America is becoming worse at connecting workers with 
jobs—in part because it is unnecessarily difficult to 
offer and access education and training that could pre-
pare students for a career. Two decades ago, there were 
just over three million open jobs, and it took, on aver-
age, fewer than 20 days to fill an open position;1 today, 
the number of open jobs has more than doubled, and it 
takes more than 50 days to fill each of those positions.2 

It is also becoming more difficult for students to 
receive the education they need to get these jobs. A 
year’s college tuition, for instance, cost less than $5,000 
(in 2023 dollars) 60 years ago, a figure that had more 
than tripled by 2023.3 During the 2021–22 school year, 
US educational institutions spent a whopping $1.6 tril-
lion, representing 7 percent of the nation’s gross domes-
tic product.4

Unfortunately, while spending on education and 
workforce development programs continues to increase, 
a steady stream of regulatory and sub-regulatory barri-
ers enacted at the federal level are making it harder to 
achieve one of these programs’ primary objectives: con-
necting people with good jobs.

Although often well-intentioned, supporters of the 
education and workforce regulatory state have created 
a system that seems almost purposely designed to kill 
innovation. It is a system with high walls that prevent 
not only entrance but also exit. An entrepreneur with a 
creative idea to better serve learners will find it almost 
impossible to qualify for and receive meaningful fund-
ing directly and will likely encounter more barriers to 
receiving indirect support (such as by operating as a 
vendor to an eligible provider) compared to just a short 
time ago. 

Inversely, a provider that has been failing learners for 
decades will be almost impossible to remove from fund-
ing eligibility, particularly if it is a nonprofit or public 
entity. And increasingly, when learners fail within these 
walls, they are bailed out with ever-greater taxpayer 
subsidies, such as the current administration’s recent 
loan-forgiveness efforts costing several hundred billion 
dollars, which only serve to further bolster the approved 
providers’ failure. 

Meanwhile, sentries roam the walls, stamping out 
any new and innovative ideas within and eliminating 
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Key Points 

•	 The federal higher education and workforce systems live in mortal fear of a single dollar being 
wasted by those outside their reach, but when insiders waste billions of dollars year after year, 
concerns are muted at best.

•	 Although often well-intentioned, supporters of the education and workforce regulatory state 
have created a system that seems almost purposely designed to kill innovation and opportunity.

•	 We must abandon our obsession with trying to bubble wrap learners in “protective” regulations 
and instead embrace a flexible structure that allows anyone to serve learners, with additional 
funds flowing to only those who succeed in doing so.
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anything that attempts to gain entry (or even lob assis-
tance over the walls to those inside). This dynamic has 
been worsening for decades but has been exacerbated 
by regulations (currently proposed and enacted) from 
the Biden-Harris administration.

The current system lives in mortal fear that an out-
sider will waste a single dollar of taxpayer funds in their 
efforts to solve these problems, but when insiders waste 
billions of dollars year after year, concerns are muted 
at best. To effectively serve learners, we must aban-
don our obsession with trying to bubble wrap them in 
“protective” regulations and instead embrace a flexi-
ble structure that allows anyone to serve learners, with 
additional funds flowing to only those who succeed.

Why Are Regulations Making It More 
Difficult to Serve Learners?

The specific barriers that government regulators have 
erected between their stated goals and realistic path-
ways to achieve them vary by program but can be 
roughly broken into two categories. 

Barriers to Entry. Regulations make it exceedingly diffi-
cult to become a provider of education and training. The 
ostensible purpose of this red tape is to protect students 
and taxpayers from bad outcomes. For example, for a 
higher education provider to access Title IV funds under 
the Higher Education Act (HEA), it must gain approval 
from three separate parties: the US Department of Edu-
cation, a federally recognized accreditor, and its state. 
This is hard to do, as evidenced by the overwhelming 
98 percent of American college students who attend an 
institution that is more than 20 years old.5 

In fact, the University of Austin (UATX) may be the 
only new institution of its kind created in decades. To 
grant it state authorization, a process that took over 10 
months, the state of Texas had to dust off mammoth 
rulebooks that hadn’t been used, much less revised, in 
generations. Indeed, the chapter of the Texas state code 
governing state authorization is some 80,000 words 
long, and, according to Michael Shires, UATX’s chief of 
staff, it had been 60 to 70 years since Texas had autho-
rized an institution of its kind.6 

Unfortunately, this experience is not unique to the 
Lone Star State. According to data collected by the Post-
secondary Commission, a rare upstart postsecondary 

accrediting body, only 135 new four-year institutions 
have been created nationwide in the past two decades.7 
This may sound like a lot, but the majority of these 
“new” schools are either new campuses of existing 
university systems or small boutique schools, such as 
career-focused or religious schools: 59 have enrollment 
under 100, and only 18 have more than 1,000 students 
enrolled at any one time. 

And even this overstates the case. Many of these insti-
tutions, for instance, are not actually new but simply 
had previously lacked accreditation. Others, like Ash-
ford University, the largest school started in the past two 
decades, opted to merge with existing university systems. 
Similarly, Trident University International, a for-profit 
institution of about 4,500 undergraduate students, is 
now part of a larger system of institutions but still oper-
ates semi-independently, meaning it could be the largest 
new college or university created since at least 2002.

Workforce programs are similarly burdened under the 
Workforce Innovation and Opportunity Act (WIOA). 
Being added to a state’s eligible training provider list 
isn’t so difficult, but actually receiving funding requires 
navigating an excruciating labyrinth of state, federal, 
and local laws, regulations, procedures, and just plain 
made-up provincial customs.

Barriers to Exit. On the other side of things, there 
is significant infrastructure in place to hold existing 
institutions accountable, but most of it never sees 
active duty. This is primarily because once a program is 
approved, it is exceedingly difficult to revoke its status. 
Under the HEA, almost nothing can be done to pun-
ish bad outcomes among approved providers except 
for, in recent years, for-profit colleges, which serve a 
small and shrinking subset of the student population. 
Even this limited accountability mostly punishes them 
for taking on lower-income students looking to enter 
modest-paying occupations. Meanwhile, the nonprofit 
and public institutions that serve about 90 percent 
of students receive only ever-growing subsidies with 
almost no accountability.

Despite exisiting in the name of accountability and 
oversight,  so-called consumer protections almost never 
trigger the shutdown of an institution that is still suc-
cessfully attracting enough students to stay afloat finan-
cially, regardless of student outcomes. Indeed, only 
a tiny fraction of accreditor actions seem to be in line 
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with one of their primary reasons for existing: disci-
plining institutions that produce inadequate student 
outcomes.8

Community colleges receive more than $18 billion in 
federal aid per year, but fewer than half their students 
will graduate within six years.9 Even this may overstate 
their rate of success, as many community college pro-
grams, though often affordable, actually leave their stu-
dents worse off. Without controlling for completion 
rates, a remarkable 43 percent of these associate degrees 
still yield a negative return on investment.10

Unfortunately, workforce training programs funded 
by WIOA, the US Department of Labor’s major fund-
ing stream aimed at workforce development, also fail far 
more often than they succeed. A mere 38.6 percent of 
adults who undergo WIOA-funded training end up in a 
job related to the program that they completed.11

When this system of barriers fails to help either 
learners or taxpayers, supporters of the education and 
workforce regulatory state often resort to supporting 
the fleecing of taxpayers for potentially trillions of dol-
lars in loan forgiveness while the system that led us here 
continues to operate as before.

A State of Perpetual Crisis

Since new entrants cannot force innovation and poor 
performers are rarely removed from the system, rule of 
law seldom prevails in this walled garden. All this is not 
to say that actors are not sometimes removed from the 
system. The problem is that the process for doing so 
tends to more often resemble a mob hit than a thought-
ful and impartial accountability apparatus. 

This typically involves jumping from crisis to cri-
sis, often of the manufactured variety, attacking “bad 
actors.” These “crises” are the engine that drives and 
justifies the ever-growing thicket of regulations and 
sub-regulatory enforcement actions that only further 
protect incumbents and prohibit new entrants. Policy-
makers layer on new requirements or simply replicate 
the “transparency,” “accountability,” “safety,” or “con-
sumer protection” requirements that made old pro-
grams ineffective.

Rather than inviting new models and providers in, 
supporters of the status quo aggressively keep them 
out, slamming the door shut on each new challenger 
until the seal is virtually airtight. This ratcheting up 

of regulations over time follows a familiar pattern, in 
which a real or imagined “bad actor” is made into a 
scapegoat to justify further government action.12 Here 
is how it usually transpires:
	 1. The federal government identifies a target in the pri-

vate sector. 
	 2. Government officials or activists raise “concerns” 

about that target. Leading questions are asked of 
the Government Accountability Office or other per-
ceived “neutral observers” to validate these views. 

	 3. The target suffers from greater regulatory scrutiny or 
merely the anticipation of such scrutiny (in the form 
of reduced investment, lost partnerships, or bad 
press).

	 4. The government may take regulatory action to make 
it harder for the target (and its peers) to operate.

	 5. Regardless of the particulars, the result is often a 
self-fulfilling prophecy that hampers innovation, 
harms students, kills jobs, and wastes taxpayers’ 
resources. 

How Recent Actions Are Making a Bro-
ken System Even More Sclerotic 

Those involved in education and workforce policy and 
programs can likely point to numerous examples of 
this pattern playing out, but it is worth outlining some 
recent and particularly troubling examples.

Apprenticeships. WIOA provides $3.6 billion annually 
for workforce training.13 However, WIOA’s overall funds 
go to a variety of programs, many of which are not partic-
ularly effective. Of the more than 220,000 workers who 
received “training services” under WIOA, for instance, 
fewer than 10 percent received training linked to a spe-
cific job.14 Even further, nearly 50,000 of these workers 
have been enrolled in WIOA’s supposedly short-term 
training for more than two years.

Much of this stems from the burdensome process of 
obtaining funds. Providers must be on approved state 
lists, convince local workforce boards (one at a time) to 
actually fund them, and finally report hundreds of data 
points for each worker served. 

I have personally spoken with workforce boards that 
admit to having no relationship with the largest employ-
ers in their region and, after serving very few work-
ers, spending leftover money on furniture and travel 
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junkets. To make things worse, the government must 
pay intermediaries to help regulated parties understand 
and navigate its regulations. A batch of new regulations 
proposed by the Biden administration throws up even 
more hurdles, making it harder for employers and inter-
mediaries support more apprentices.15

How the Government Is Hurting Those It Says It Wants to 
Help. In short, outside of a generally union-managed 
pipeline of apprentices in the trades and some other 
exceptions, most of the talk about apprenticeships 
is mere talk. Apprenticeships are extremely difficult 
to break into and almost impossible to scale due to 
the qualification and reporting requirements coupled 
with local control of small pots of funds. The afore-
mentioned proposed regulations certainly won’t help 
anything in this regard.

Current Status. The Department of Labor has proposed 
revisions to the regulations governing the national 
apprenticeship system that would narrow the scope of 
apprenticeship programs, revise the state governance 
process, and more clearly delineate approved pipelines 
to programs.16 A final rule is expected by the end of the 
calendar year.17

What We Can Do About It. We should oppose these 
new barriers and work to reauthorize WIOA to give 
states more authority to manage local workforce 
boards and ensure that those willing to hire and pro-
vide high-quality training at scale can also receive 
funding at scale.

College Accreditation (and the Creation of New 
Accreditors in Particular). In 2019, the Department 
of Education, led by Secretary Betsy DeVos, loosened 
requirements for becoming a college accreditor to break 
the regional monopoly that existed before and overcome 
the incentives that made it difficult for accreditors to 
meaningfully sanction the institutions they regulate. As a 
result, several new organizations are seeking federal rec-
ognition and intend to explore new innovative models to 
hold colleges accountable for results. 

How the Government Is Hurting Those It Says It Wants to 
Help. Unfortunately, these new actors are perceived 
threats to the current administration’s appointed 

gatekeepers. The department is currently considering 
regulations that would make starting new accreditors 
much more difficult and has been quick to attempt to 
curtail states that have looked to break out of the accred-
itation monopoly.18

Current Status. The department plans to release a pro-
posed rule in late 2024, which will likely include pro-
visions making it more difficult for institutions to run 
online college programs and serve students in multiple 
states.19 It is also considering changes to accreditation 
that would once again make it more difficult to start a 
new accreditor or switch accreditation. When Florida 
passed legislation requiring its state schools to switch 
accreditors each accreditation cycle, the department 
threatened the state, insinuating it had no right to tell 
its public universities what to do.20

What We Can Do About It. The proposed regulations 
should mostly be opposed, although some technical 
fixes may be harmless. States should promote accreditor 
freedom as Florida and North Carolina have done, and 
reformers should support the several new accreditors 
being formed in the wake of the DeVos regulations.21

Online Program Management Organizations and 
Other “Third-Party Service Providers” to Colleges 
and Universities. When online education began to 
really take off in the early 2010s, many traditional 
institutions lacked the capacity or interest (or both) 
necessary to make such programs successful. Online 
program management organizations (OPMs) offered 
them the opportunity to focus on academic content 
without having to become technology providers them-
selves. This arrangement risked running afoul of a 
federal prohibition on institutions paying “any com-
mission, bonus, or other incentive payment” tied to 
“securing enrollments or financial aid,” but the Obama 
administration made it clear that OPMs could provide 
recruitment services as long as they were part of a 
larger bundle.22

How the Government Is Hurting Those It Says It Wants to 
Help. The Biden administration is attempting to disrupt 
a compromise that has worked well for years and con-
tributed to the rise of online and competency-based 
education that has been vital to countless students, 
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especially adult learners. The Department of Educa-
tion published a letter that dramatically expanded the 
definition of what might be considered a third-party 
servicer subject to the department’s regulations.23 This 
would include not only OPMs but also entities support-
ing “any other aspect” of the administration of federal 
financial aid or the statutory or regulatory requirements 
associated with it. In other words, literally anyone doing 
business with a college or university could be regulated.

Current Status. The administration received significant 
backlash for its efforts, including from many public and 
nonprofit universities that benefit from the services 
OPMs provide. The department has “clarified” things 
several times and generally backtracked, but the risk 
remains. Meanwhile, some states and accreditors may 
take up this ideological fight against capitalism in higher 
education. This summer, the department announced 
a mid-2025 date for the release of a proposed rule on 
third-party servicers, but it may act before the end of the 
calendar year on incentive compensation.24 Much of the 
damage has already been done, though: The best-known 
OPM recently announced it was undergoing Chap-
ter 11 restructuring, but the company’s leadership has 
expressed optimism, and it appears they have come out 
the other side with an ability to move forward.25

What We Can Do About It. Rather than allowing regula-
tors who misunderstand how the private sector works 
to misinterpret the law to the detriment of student 
accessibility and affordability, Congress should codify 
the Obama-era compromise and allow the private sec-
tor to continue to help colleges meet student needs.26

Gainful Employment. The words “gainful employment” 
originated from the HEA differentiating traditional col-
leges from for-profit colleges (and some community 
college programs), the latter of which must “prepare 
students for gainful employment in a recognized occu-
pation” to be eligible to receive federal aid.27 

How the Government Is Hurting Those It Says It Wants 
to Help. As the Obama administration attempted 
previously, the Biden administration is seeking to 
transform this simple phrase into a complex formula 
involving students’ postgraduation debt and earnings. 
Poor performance could result in a loss of financial-aid 

eligibility—a death penalty for almost any college or 
university.

Current Status. The department released a final rule on 
the topic last year—and the regulations have gone into 
effect—but the deadline for institutions to report their 
metrics has been repeatedly delayed, most recently to 
January 15, 2025.28 (Ironically, this delay is partly col-
lateral damage from the department’s own ineptitude 
rolling out the new Free Application for Federal Student 
Aid application.) While lawsuits have been filed, the 
department still plans to proceed with shutting down 
programs that fail the gainful employment standard 
in 2026. The outcome of the 2024 election will likely 
impact whether that happens.

What We Can Do About It. Replace sector-based account-
ability with a reauthorized HEA that requires colleges 
and universities to cosign their students’ loans while 
granting flexibility for them to determine the financing 
that is offered to students. The problem of fields of study 
that consistently do not provide a positive return on 
investment can be solved by reducing degree inflation 
and lowering barriers to state occupational licensing.

The 150 Percent or “Bare Minimum” Rule. In yet 
another regulation aimed at postsecondary programs 
designed to prepare students for careers, in 2023, the 
Department of Education published a rule that would 
limit the length of “gainful employment” (mostly 
for-profit) programs to no more than the number of 
hours required for state licensure.29 For decades, the 
department has said that programs can be 150 percent 
of the length a state requires, but now are changing 
course and attempting to enact what is being called 
the “Bare Minimum Rule.” While proponents of other 
regulations targeting proprietary colleges may at least 
have a reasonable-sounding justification other than 
simply attacking this sector, this particular regulation 
is hard to justify for any reason except to close such 
programs or make them less competitive than their 
nonprofit and public counterparts.

How the Government Is Hurting Those It Says It Wants to 
Help. While states are often overzealous in their occu-
pational licensing requirements, these requirements 
are well understood to represent the minimum training 
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necessary to work safely in a certain occupation. For 
many occupations, however, students need training 
beyond what their state requires to equip them to provide 
the services the market demands. In trades, cosmetol-
ogy, massage therapy, and many other fields, specialized 
skills may be required, and such additional training may 
change over time with variations in consumer desire. 
The government has decided to pinch pennies on these 
particular programs, which often have direct paths to 
in-demand jobs. Conversely, it is doing nothing to limit 
access to funding for programs at elite universities, which 
can offer programs that cost many times more and have 
a lifetime return on investment of as low as negative $1 
million.30 A further likely outcome of this regulation is 
that some states will simply increase the barriers to licen-
sure in order to qualify their state’s students for federal 
financial aid, placing an even greater burden on workers. 
While states should be creating flexible licensure regimes 
that allow students to get licensed based on competency, 
this federal policy could force them to double down on 
licensure tied to hours.

Current Status. The department released a final rule on 
the topic in 2023, but schools in Texas offering massage 
therapy and other programs sued and won a prelim-
inary injunction, which has halted the rule.31 The judge 
noted that the change by the department “represents a 
sea-change from thirty years of established practice” and 
agreed that the rule “reflects a dearth of justification for 
the department’s pivot on the 150 percent Rule.”

What We Can Do About It. Ideally, Congress would clar-
ify these issues and move away from time-based regimes 
altogether, but short of that, the Department of Educa-
tion should revert to its prior regulations, which allow 
students in career-focused training programs to get the 
training they need to succeed in those careers. Anything 
less than that seems like an obvious attempt to under-
mine congressional intent. They could go even further to 
provide broader flexibility and a looser tie to state occu-
pational licensing requirements so that federal regula-
tions are not making it more difficult for states to license 
occupations based on a measure of competency rather 
than seat time.

The 90/10 Rule. The “90/10 Rule,” enacted by Congress 
in the 1990s, requires for-profit colleges and universities 

(but not others) to get at least 10 percent of their revenue 
from nonfederal sources, capping the amount of federal 
funding they can receive at 90 percent. This expectation 
is defensible, though there is probably no good justifi-
cation for applying it to only one sector. However, there 
has always been some gray area in terms of what counts 
on the “90 percent federal” side versus the “10 percent 
nonfederal” side of the ledger. For instance, Congress 
recently changed the law to say that federal aid from non–
Department of Education programs—such as those for 
veterans—must count on the federal side. 

How the Government Is Hurting Those It Says It Wants to 
Help. The Biden administration is now using this recent 
legislation to enact regulations that further tighten 
the screws on for-profit colleges and universities. For 
example, it is limiting how colleges’ own aid programs 
can count in the 90/10 calculation. These programs are 
designed to make college more affordable for students, 
but this new treatment could result in less ability to 
offer aid to those who need it. In addition, the Depart-
ment of Education is using its enforcement power to go 
after colleges and universities accused of wrongly clas-
sifying their funding, and activists are encouraging them 
to do more of this.32

Current Status. The department released a final rule on 
the topic last year, and the regulations have gone into 
effect.33 The department has also issued sub-regulatory 
guidelines meant to “interpret” the regulations it had just 
enacted, but even those seem to be designed to head off 
any possible flexibilities.34

What We Can Do About It. Changes would require a new 
rulemaking effort under a new administration. How-
ever, a new Republican administration could quickly 
change its stance on enforcement and its issuance of 
sub-regulatory guidance, which can have significant 
implications for on-the-ground flexibility. A broader 
congressional fix on accountability would probably also 
make this provision unnecessary.

The National Council for State Authorization Reci-
procity Agreements (NC-SARA) and State Authori-
zation. To receive federal aid, colleges and universities 
must be authorized by the Department of Education, a 
federally recognized accreditor, and their state. As online 
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learning and branch campuses far from universities’ 
home bases proliferated, the Obama administration took 
the confusing step of requiring institutions to be autho-
rized in each state where they had students. Sometimes a 
student’s location was difficult to know and could change 
if a student carried a laptop over state lines. As a result, 
every state except California joined an NC-SARA, a com-
pact designed to ease these burdens through reciprocity. 
Now the federal government wants to undermine this 
state-led effort to cope with the initial federal overreach.

How the Government Is Hurting Those It Says It Wants to 
Help. At the urging of a few vocal activists, the Biden 
administration is seeking to sever this lifeline and impose 
the California model on the entire nation.35 Specifically, 
the administration wants to permit states to enforce their 
own statewide regulations on any online colleges that 
their residents attend. 

Current Status. Rulemaking has commenced, but a pro-
posed rule is not expected until November 2024, and early 
plans have already received significant pushback due to 
the likely chaos they would cause.36 Thus, we are unlikely 
to see a final rule before Inauguration Day in 2025.

What We Can Do About It. Such misguided plans, which 
are far outside the mainstream of even the higher edu-
cation establishment, should be rejected outright. So too 
should the proposal to reinstate burdensome regulations 
that force online learning providers to assign make-work 
to students.37

Short-Term Pell. Many jobs could be done with less 
training, and there is a bipartisan consensus that more 
jobs should drop college degree requirements.38 The 
key to making skills-based hiring work is a proliferation 
of short-term training and credentials that job postings 
signal for. Short-term Pell promises to permit billions 
of dollars in annual federal student aid to be used to 
fund such programs. During the Obama administration, 
a promising pilot program called Educational Qual-
ity Through Innovative Partnerships (EQUIP) failed 
because it required short-term training providers to 
meet all the requirements of traditional comprehensive 
universities (including accreditation) and then meet the 
requirements of an additional quality assurance entity.

How the Government Is Hurting Those It Says It Wants to 
Help. Disappointingly, the proposals with the greatest 
momentum create enormous barriers that mirror the 
ineffective EQUIP experiment.

Current Status. There are currently two legislative 
proposals aimed at bringing about short-term Pell: 
the Jumpstart Our Business Startups (JOBS) Act and 
the Bipartisan Workforce Pell Act (BWPA).39 The 
JOBS Act was slated to be considered by the Sen-
ate last year but has been indefinitely postponed. 
Attempts to bring the BWPA to the House floor have 
thus far been unsuccessful.

What We Can Do About It. Half measures such as the cur-
rent short-term Pell proposals may seem like progress to 
some, but they will merely lock in the burdensome regu-
latory regime that has caused so many other programs to 
fail. Worker- and employer-aligned advocates should stop 
promoting them until Congress can muster the votes for 
more meaningful reforms. In the meantime, other efforts 
such as skills-based hiring in the public and private sec-
tors should be supported alongside the growing state 
movement to remove barriers such as college-degree 
requirements and protectionist occupational licensing.40

Nonprofit Conversion and Acquisition of For-Profit 
Institutions by Public Institutions. A natural conse-
quence of the effort to sanction only for-profit univer-
sities is that many of them will attempt to stop being 
for-profit. Institutions like Grand Canyon University 
have spent years attempting to convert and have faced 
(likely politically motivated) retribution from multiple 
government agencies in the process.41 The University 
of Phoenix is similarly looking to drop its for-profit 
status via acquisition by the state of Idaho, a common-
sense approach that would give the state significant 
new in-house capabilities.42 However, the university 
is already facing scrutiny from the usual suspects on 
Capitol Hill and some in-state concerns due in part to 
fears that federal regulators could come calling even 
after the deal goes through.43 

How the Government Is Hurting Those It Says It Wants to 
Help. Legislators in Idaho have raised concerns, some of 
which are specific to Idaho politics, but this and similar 
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acquisitions have faced scrutiny from some of the activ-
ists who ought to be the happiest about a public institu-
tion absorbing private-sector capabilities.

Current Status. Most of the former for-profit college 
industry has either successfully converted or closed. 
Although there are still nearly 800,000 students enrolled 
in for-profit institutions, this figure decreased by more 
than 50 percent over the past decade and continues to 
drop rapidly.44

What We Can Do About It. There is no reason that the 
Department of Education should have a greater say about 
tax status than the IRS or states. Any such supposed 
authority should be promptly revoked. So too should 
accountability mechanisms at the department, which are 
based on tax status. If accountability is instead based on 
student outcomes, these compounding problems of the 
department’s own making will disappear.

Textbooks. The Biden administration is currently push-
ing to roll back an Obama-era policy that allowed higher 
education institutions to provide students with course 
materials at below-market rates by lumping their cost 
in with tuition and fees.45 According to the Association 
of American Publishers, the cost of textbooks and other 
materials has declined by 57 percent over the past decade, 
thanks to the proliferation of more affordable digital 
tools and innovative strategies by colleges and universi-
ties to make these resources more affordable.46 Now the 
federal government wants to intervene, but it has a much 
greater chance of making the problem worse than it has 
of contributing to continued gains.

How the Government Is Hurting Those It Says It Wants to 
Help. The new policy’s ostensible purpose is to cut down 
on “automatic fees” by preventing colleges from bun-
dling textbooks into the overall price charged to stu-
dents. Under current practice, students still have the 
opportunity to shop around, but these practices provide 
a default option that is usually more affordable than the 
alternative, because colleges can benefit from economies 
of scale and pass savings on to students. But the proposed 
changes would likely prove fatal to the progress that has 
been made in recent years. The reality is that many stu-
dents, especially those with financial challenges, would 

simply go without required materials, to the detriment of 
their own education.

Current Status. As of yet, no federal rulemaking has been 
proposed to implement these changes. The department’s 
most recent regulatory forecast suggests an open-ended 
date for a proposed “cash management” regulation 
(which is likely the package of regulations that would 
contain these changes), meaning a final regulation would 
almost certainly not come during this presidential term.47

What We Can Do About It. Free-market solutions have 
worked to improve affordability for textbooks and other 
materials (an issue that was recently considered a cri-
sis). More federal regulations would only reverse these 
improvements and should be opposed.

Independent Contractors. One of the best ways to 
break into a field for which you have competence but lack 
formal qualifications is to start your own business or con-
tract out your services. However, a rule released by the 
Department of Labor earlier this year will make this more 
difficult.48

How the Government Is Hurting Those It Says It Wants to 
Help. The independent contractor rule would overturn 
a Trump-era regulation that expanded the definition 
of “independent contractor,” which allowed employers 
greater flexibility in terms of what counts as a contrac-
tor.49 Many fear that employers will abuse this flexibility 
to deny benefits or higher wages to what are essentially 
full-time workers. This concern is reasonable, and such 
practices should be avoided. However, the proposal does 
not necessarily give employers certainty on fair rules 
and instead moves the line but leaves it fuzzy, which will 
likely discourage some employers from using contrac-
tors at all (which is likely the point). This makes it more 
difficult for Americans to become entrepreneurs, earn 
extra income with a side gig, or simply have the freedom 
to chart their own workforce path.

Current Status. The Department of Labor released a 
final rule on the issue in March 2024.50 Business groups, 
including the US Chamber of Commerce, are suing to 
stop it. In their view, “Under the new test, businesses 
and employers—especially small businesses—will face 
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confusion and uncertainty when trying to determine 
whether they have properly classified their workers.”51

What We Can Do About It. The new regulations should be 
opposed, and groups representing workers and employ-
ers should continue to aggressively defend their right 
to set up fair workplace arrangements without interfer-
ence from the federal government. Meanwhile, work-
ers being treated unfairly by employers can and should 
institute the most effective form of accountability: find-
ing work elsewhere.

Looking Forward

Proponents of the freedom to provide and choose from 
a number of high-quality career pathways must fight 
back more forcefully against attempts to limit this free-
dom. This starts with overturning the notion that the 
barrier to receiving funds to provide education and 
training should be remarkably high, especially while the 
standard for being removed from such programs is vir-
tually nonexistent. 

In some ways, this is happening already. After many 
thought that the likely illegal Saving on a Valuable Edu-
cation (SAVE) plan would quietly take effect, 18 states 
decided to fight back and, so far, have won several 
injunctions against it.52

Meanwhile, attempts to go after for-profit colleges 
through borrower defense (i.e., forgiving loans if stu-
dents are “harmed”) and gainful employment (i.e., 
revoking access to federal student aid if students are 
unsuccessful in careers after graduation) are also being 
aggressively challenged in courts.53 These and other 
challenges stand a better chance at succeeding with the 
Supreme Court’s recent ruling ending the Chevron doc-
trine in Loper Bright Enterprises v. Raimondo.

A similar pattern holds for the Biden administration’s 
attempts to regulate OPMs and potentially much of the 
broader “edtech” sector. As detailed above, early pro-
posals to do so have received significant pushback, even 
from some of the administration’s traditional allies.54

But that does not mean supporters of a more inno-
vative and accountable education and workforce sys-
tem should rest on their laurels. More bad ideas are 

in the pipeline already. Take the National Association 
of Colleges and Employers (NACE), which represents 
“17,000 college career services professionals” and their 
partners.55 Their marquee policy initiative would ban 
unpaid internships. NACE might have good reasons 
for preferring paid internships, but the thoughtless-
ness with which such a group would attempt to forci-
bly deny opportunities to young people in the name of 
helping them, without considering the blindingly obvi-
ous likely outcomes, is cause for serious concern.

At the state and federal levels, transformative 
change away from these types of approaches is needed. 
If an education or training provider is given a fair 
opportunity to make its graduates better off and fails, 
its access to funding should be promptly severed. But 
many for-profit, nonprofit, and public providers have 
been consistently failing for decades without conse-
quence, while promising models and countless invis-
ible entrepreneurs are kept from entering the market 
by a nearly impenetrable wall of regulations.

The damage done to programs providing career 
pathways is sometimes indistinguishable from sabo-
tage. The adage commonly referred to as Hanlon’s razor 
warns against attributing to malice that which can be 
adequately explained by incompetence.56 In the case of 
recent education and workforce policies, the proposed 
or enacted changes are often so misguided as to make 
one wonder whether they are truly the result of good 
intentions and poor execution or special-interest-driven 
harm packaged in press materials designed to score 
political points by seeming helpful.

Taken together, they call for fundamentally differ-
ent approaches from those of the parties they are meant 
to regulate. Rather than being taken at face value and 
negotiated in good faith, the targets of these regula-
tions should at least consider the possibility that these 
policies come from a model of how the world works so 
fundamentally broken that it cannot be reasoned with—
or so corrupted by special interests that it should be 
viewed as an open attack by anyone attempting to do 
good work by educating the next generation. In short, 
more affordable and accessible paths to good jobs are 
possible and certainly worth pursuing, but they will be 
difficult to bring about without a fight.
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